Chapter 2: Procedures in Drunk Driving and DWLS Cases
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This chapter traces the steps of a criminal action involving a violation of
Vehicle Code 8625 or 8904, focusing on procedural issues that are particularly
significant in these types of cases.

Investigative Stops
Constitutional Limitations

Brief investigative stops short of arrest are permitted where police have a
reasonable suspicion of ongoing crimina activity. The criteria for a
constitutionally valid investigative stop are that the police have “a
particularized suspicion, based on an objective observation, that the person
stopped hasbeen, is, or isabout to be engaged in criminal wrongdoing.” People
v Peebles, 216 Mich App 661, 665 (1996), citing People v Shabaz, 424 Mich
42, 59 (1985). A totality of the circumstances test is used in cases involving
investigative stops. People v Christie (On Remand), 206 Mich App 304, 308
(1994), citing Terry v Ohio, 392 US 1 (1968) and People v Faucett, 442 Mich
153, 168 (1993).

In People v Whalen, 390 Mich 672, 682 (1973), the Michigan Supreme Court
articulated the following rules regarding the stopping, searching, and seizing of
motor vehicles and their contents:

« Reasonableness is the test that is to be applied for both the stop and
search of motor vehicles.

» Reasonableness will be determined from the facts and circumstances
of each case.
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« Fewer foundation facts are needed to support a finding of
reasonableness when moving vehicles are involved than if a house or
home were involved.

« Aninvestigatory stop of avehicle may be based upon fewer factsthan
needed to support afinding of reasonableness where both astop and a
search is conducted by police.

In People v Christie, supra, the Court of Appeals expressed the genera
principlethat erratic driving can give rise to areasonabl e suspicion of unlawful
intoxication that justifies an investigatory stop by police. Applying this
principle, the Court upheld the stop of a vehicle seen swerving, driving on the
lane markers, and operating for two-tenths of a mile with its turn signal
flashing. In this case, the Court held that the stop was “a minimal intrusion of
defendant’ s Fourth Amendment rightsiin light of defendant’ s potential danger
to the public.” 206 Mich App at 310.

See also People v Peebles, supra, in which the Court of Appeals upheld the
investigatory stop of a vehicle traveling without headlights in a parking lot at
3:30 am., finding the circumstances sufficient to give rise to a reasonable
suspicion of careless driving or theft.

Police are not required to give Miranda warnings to persons whose vehicles
have been pulled over in an investigative stop. The Miranda safeguards apply
only after aperson isin custody for an offense. People v Chinn, 141 Mich App
92, 96 (1985).

B. Preliminary Chemical Breath Analysis

MCL 257.625a(2); MSA 9.2325(1)(2) authorizes police officers to require a
person to submit to a preliminary chemical breath analysis where they have
reasonabl e cause to believe that one of the following circumstances exists:

« The person was operating a vehicle on a Michigan public highway, or
aplace opentothe public or generally accessibleto vehicles, including
an area designated for parking, and may have consumed alcohol so
that his or her ability to operate the vehicle was affected.

« Theperson was operating acommercial motor vehiclewhilehisor her
blood, breath, or urine contained any measurable amount of alcohol or
while he or she had any detectabl e presence of intoxicating liquor.

« The person was under age 21 and operating a vehicle on a Michigan
public highway, or a place open to the public or generally accessible
to vehicles, including an area designated for parking, while he or she
had any bodily alcohol content as defined in the zero tolerance
provision of Vehicle Code 8§625(6).

A police officer may arrest a person based in whole or in part upon the results
of a preliminary chemical breath analysis. MCL 257.625a(2)(a); MSA
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9.2325(1)(2)(a). See Section 2.2 for more discussion of police authority to
make awarrantless arrest in drunk driving cases.

Refusal to submit to a preliminary chemical breath analysis will result in
misdemeanor or civil sanctions. MCL 257.625a(2)(d), (5); MSA
9.2325(1)(2)(d), (5). See Section 3.8 for discussion of this offense.

A person who submits to a preliminary chemical breath analysis remains
subject to the requirements of the implied consent statute and the provisionsfor
its enforcement. MCL 257.625a(2)(c); MSA 9.2325(1)(2)(c). See Section 2.3
for discussion of the implied consent statute.

The use of preliminary chemical breath analysis results as evidence is
discussed in Section 2.8(A).

Police Authority to Arrest Without a Warrant

The discussion in this section addresses police officers warrantless arrest
authority in drunk driving cases. It is limited to the statutory and other legal
principles that are most frequently at issue in these cases, and is not intended
to be a comprehensive discussion of warrantless arrest under Michigan law.

For adiscussion of arrest warrants, see Michigan Judicial Institute, Issuance of
Complaints and Arrest Warrants (Criminal Benchbook Series, Monograph 1,
1992).

A. Statutory Authority

The general warrantless arrest statute (MCL 764.15; MSA 28.874) setsforth a
detailed list of situations under which police may make a warrantless arrest.*
As a generdl rule, this statute distinguishes between felony and misdemeanor
offenses for purposes of warrantless arrest. In felony cases, an officer may
make a warrantless arrest if the offense was committed in the officer's
presence, or if the officer has reasonable cause to believe a felony was
committed, and reasonable cause to believe that the person arrested committed
it. See MCL 764.15(1)(a)—(d), (f); MSA 28.874(1)(a)—(d), (f). In misdemeanor
cases, however, a police officer may generally not make a warrantless arrest
unless the offense was committed in the officer’ s presence. See People v Lyon,
227 Mich App 599, 604 (1998).

The Michigan Legislature has created a number of exceptions to the general
rule prohibiting warrantless arrest on reasonable cause in misdemeanor cases.
In drunk driving cases, the following exceptions apply:

« Accidentsinvolving intoxicated drivers

MCL 257.625a(1)(a); MSA 9.2325(1)(1)(a) provides for warrantless arrest
where:
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“[t]he peace officer has reasonable cause to believe the
person was, at the time of an accident in this state, the
operator of avehicle involved in the accident and was
operating the vehicle in violation of [MCL 257.625;
MSA 9.2325] or a loca ordinance substantially
corresponding to [MCL 257.625; MSA 9.2325].”*

See Section 1.4(F) for a definition of “operating” a vehicle. The
requirements for an “accident” are discussed at Section 2.4(B)(1).

e Intoxicated driver in stopped vehicle

MCL 257.625a(1)(b); MSA 9.2325(1)(1)(b) provides for warrantless arrest
where:

“[t]he person is found in the driver’s seat of a vehicle
parked or stopped on a highway or street within this
state if any part of the vehicle intrudes into the
roadway and the peace officer has reasonable cause to
believe the person was operating the vehicle in
violation of [MCL 257.625; MSA 9.2325] or a local
ordinance substantially corresponding to [MCL
257.625; MSA 9.2325]."*

See Section 1.4(F) for a definition of “operating” avehicle.

B. Reasonable Cause to Make a Warrantless Arrest

In criminal cases, “reasonable cause’ is shown by facts leading a fair-minded
person of average intelligence and judgment to believe that an incident has
occurred or will occur. People v Richardson, 204 Mich App 71, 79 (1994). See
also Peoplev Lyon, 227 Mich App 599, 611 (1998), citing lllinois v Gates, 462
US 213, 243 n 13 (1983) (Probable cause requires “only a probability or
substantial chance of crimina activity, not an actual showing of criminal
activity.”)

Probable cause to make an arrest may be established in whole or in part based
upon the results of a preliminary chemical breath analysis.* The results of this
analysis are admissible (along with other competent evidence) in a criminal
prosecution for a drunk driving offense enumerated in 8625c¢(1) to assist the
court in determining a challenge to the validity of an arrest. MCL
257.625a(2)(a)—(b); MSA 9.2325(1)(2)(a)—(b).

Note: The offenses enumerated in 8625c(1)* are:

. OUIL/OUID/UBAC under §625(1).
«  OWI under §625(3).

« OUIL/OUID/UBAC/OWI causing death or seriousimpairment
of abody function under 8625(4) or (5).

« Zerotolerance violations under 8625(6).
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« Child endangerment under 8625(7).

e Operating a commercial motor vehicle and refusing to submit
to apreliminary chemical breath analysis under 8625a(5).

«  Operating acommercial motor vehiclewith an unlawful bodily
alcohol content under 8625m.

« Violation of alocal ordinance substantially corresponding to
8625(1), (3), or (6), 8625a(5) or 8625m.

« Felonious driving, negligent homicide, mansaughter, or
murder resulting from the operation of a motor vehicle, if the
police had reasonable grounds to believe the driver was
operating the vehicle: 1) while impaired by or under the
influence of alcohol and/or a controlled substance; 2) with an
alcohol content of 0.10 grams or more per 100 milliliters of
blood, per 210 liters of breath, or per 67 milliliters of urine; or,
3) in violation of the zero tolerance provisions of §625(6).

C. Warrantless Arrest Incident to Securing Medical Attention After an
Accident

Police officers may enter a home without a warrant when they reasonably
believe that a person inside the home may be seriously injured. Once inside,
they may arrest for misdemeanor violations of city ordinances, OUIL, and
leaving the scene of apersonal injury accident, if, after proper entry, they have
reasonabl e cause to believe that the person was the driver of avehicleinvolved
in the accident. City of Troy v Ohlinger, 438 Mich 477 (1991).

In Ohlinger, apolice officer followed the defendant from the scene of an auto
accident to a home. The vehicle involved in the accident was parked in the
driveway of the home. After ringing the doorbell and attempting
unsuccessfully to telephone the residence, the officer shined a light into a
window and saw the defendant lying on a bed. The defendant was not moving,
and was bleeding from the head. The officer entered the home through an
unlocked door and roused the defendant, who was not seriously injured. While
speaking with the defendant, the officer noted the odor of acohol on the
defendant’s breath, along with unsteadiness and slurred speech. A witness to
the auto accident was summoned to the home, where he identified the
defendant asthe driver of avehicleinvolved in the accident. The defendant was
arrested and charged with OUIL, city ordinance violations, and leaving the
scene of a personal injury accident. The district court ruled that the officer’s
entry into the defendant’ s home was lawful, and denied the defendant’ s motion
to suppress all evidence obtained as a result of the entry. On appeal, the
Michigan Supreme Court upheld the district court’s decision. With respect to
the officer’ s entry into defendant’ s home, the Court held:

“Where the police have probable cause, based on
specific, articulable facts, to believe that immediate
entry is necessary to assist a person who may be in
serious need of medical aid, they may enter without a
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warrant. The entry must be limited to the justification
therefor, and the officer must be motivated primarily
by the perceived need to render aid or assistance. The
officer may not do more than is reasonably necessary
to determine whether a person isin need of assistance,
and to provide that assistance.” 438 Mich at 483-484.

In so holding, the Court noted that entry would not have been justified solely
on the basisthat the defendant may have been intoxicated. 438 Mich at 484 n 5.

Regarding the warrantless arrest of the defendant for a misdemeanor, the Court
held that “ once lawfully inside aresidence, a police officer may make an arrest
without a warrant that is authorized by law.” 438 Mich at 486. In the Ohlinger
case, the arresting officer was lawfully on the premisesto investigate apossible
serious medical emergency. As a result of that investigation, the officer had
reasonable cause to believe that defendant was involved in an accident and
driving while intoxicated in violation of an ordinance corresponding to a state
statute, permitting a warrantless arrest under MCL 764.15(1)(h); MSA
28.874(1)(h).

D. Suppressing Evidence After an Unlawful Arrest

Anillegal arrest does not automatically preclude the prosecutor from bringing
a prosecution. The appropriate remedy is to suppress the evidence obtained as
aresult of the arrest. If the prosecution still has sufficient evidence not tainted
by theillegal arrest, the case may proceed to trial. People v Spencely, 197 Mich
App 505, 508 (1992), citing Wong Sun v United Sates, 371 US 471 (1963).

A warrantless arrest that violates statutory prerequisites will cause the
suppression of evidence seized asaresult of it only if it also failsto satisfy the
constitutional requirements set forth in the Fourth Amendment. In People v
Lyon, 227 Mich App 599 (1998), the Court of Appeals distinguished between
“constitutionally invalid” and “ statutorily invalid” arrests, and refused to apply
the exclusionary rule to evidence seized pursuant to an arrest that was a“mere
statutory violation.”

The defendant in Lyon was found arguing with another man outside of avehicle
parked on a highway exit ramp. When approached by police, the defendant
admitted he had driven and parked the vehicle. He requested a preliminary
breath test, which showed a blood alcohol content of 0.353 percent, and was
arrested without awarrant for OUIL. The defendant then voluntarily submitted
to a blood alcohol test, which revealed a 0.34 acohol content. The defendant
filed amotionin district court to suppress the evidence obtained after hisarrest,
including the results of the blood alcohol test. He asserted that his arrest on
misdemeanor charges was illegal because the alleged offense was not
committed in the officer's presence. Moreover, defendant argued that the
situation did not fit into the “accident” exception to the warrant requirement.*
The Court of Appeals affirmed the district court’s denial of the defendant’s
motion to suppress the evidence. The Court agreed that the arrest was
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“statutorily invalid” on the grounds asserted by the defendant. However, the
Court further noted that to invoke the exclusionary rule, the defendant’ s arrest
must also have been “constitutionally invalid.” The constitutional validity of an
arrest depends upon whether probable cause to arrest existed at the moment of
the arrest; probable cause requires “only a probability or substantial chance of
criminal activity, not an actual showing of criminal activity.” 227 Mich App at
611, citing lllinoisv Gates, 462 US 213, 243 n 13 (1983). In this case, the Court
held that the facts clearly support afinding that probable cause to arrest existed.
Defendant smelled of alcohol, and had watery eyes, surred speech, and poor
balance. The other man at the scene told the officer that he had found defendant
asleep behind the wheel of the vehicle, and the defendant admitted that he had
driven the vehicle to the location where it was parked. 227 Mich App at 612.

E. Defendant Rights at Arrest

1. Fifth Amendment Privilege Against Self-Incrimination

An accused person has a Fifth and Fourteenth Amendment right to have
counsel present during custodia interrogation in order to protect the Fifth
Amendment privilege against compulsory self-incrimination. Miranda v
Arizona, 384 US 436 (1966). Thisright is subject to the following limitations:

e The Fifth Amendment right to counsel attaches only when the
accused isin custody. People v Bladel (After Remand), 421 Mich 39,
51 (1984), aff’d Michigan v Jackson, 475 US 625 (1986). See
Berkemer v McCarty, 468 US 420, 434 (1983), in which a driver’s
statementsto apolice officer made prior to thedriver’ sarrest for drunk
driving were admissible into evidence despite the officer’s failure to
read the Miranda warnings to the driver.

Note: An arrest occurs when there is a taking, seizing, or
detaining of a person, either by touching or putting hands on
him or her, or by any act that indicates the intent to take the
person into custody and subjects the person to the actual control
and will of the arresting officer. The act relied upon as
constituting an arrest must have been performed with the intent
to effect an arrest and must have been so understood by the
party arrested. People v Gonzales, 356 Mich 247, 253 (1959),
citing4 AmJur, Arrest, 82. A police officer’ sunarticulated plan
regarding arrest has no bearing on the question whether a
suspect is “in custody”; the only relevant inquiry is how a
reasonable person in the suspect’s position would understand
the situation. People v Chinn, 141 Mich App 92, 97 (1985).

e The Fifth Amendment right to counsel attaches only when the
accused is subjected to interrogation. People v Bladel, supra. In
Pennsylvania v Muniz, 496 US 582, 603—-605 (1990), a drunk driving
suspect was arrested and taken to a booking center without being
advised of hisMiranda rights. At the booking center, the suspect made
several incriminating statements while refusing to submit to a
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Breathalyzer examination and while performing physical sobriety
tests. A majority of the U.S. Supreme Court held that the statements
were admissible at trial because they were made voluntarily and not
elicited in responseto custodial interrogation. The majority found that
the officers who communicated with the suspect in these contexts
limited their remarks to providing instructions regarding the tests at
issue; the officers' remarks did not call for verbal responses from the
suspect except as to whether he understood the instructions.

e The privilege against self-incrimination protects the accused from
being compelled to provide evidence of a testimonial or
communicative natur e, but not from being compelled to producereal
or physical evidence. To be “testimonial,” the communication must
explicitly or implicitly relate a factual assertion or disclose
information. Pennsylvania v Muniz, supra, 496 US at 588-589. In
Muniz, a drunk driving suspect was arrested and taken to a booking
center without being advised of his Miranda rights. The suspect’s
actions and voice were videotaped at the booking center, where he
answered routine booking questions about his name, address, height,
weight, eye color, date of birth, and age, stumbling over two
responses. He was also asked (and was unable to give) the date of his
sixth birthday. Both the audio and video portions of the videotape
were later admitted into evidence at trial. A majority of the U.S.
Supreme Court held that the suspect’s Fifth Amendment rights were
violated by the admission of that part of the videotape in which the
suspect could not give the date of his sixth birthday, because the
content of his answer was a testimonial response supporting an
inferencethat his mental state was confused. 496 US at 599. However,
the Court’s majority upheld the admission of those portions of the
videotape showing the suspect’s slurred speech while answering
routine booking questions, finding that the suspect’ s lack of muscular
coordination was not a testimonial component of his responses to
guestions. 496 US at 590-591.

e A pluraity of the U.S. Supreme Court has held that the Miranda
protections do not attach to routine booking questions asked for
record-keeping purposes, which are reasonably related to police
administrative concerns. Such questions may be asked to secure the
biographical data necessary to complete booking or pretrial services,
and include a suspect’ s name, address, height, weight, eye color, date
of birth, or age. Pennsylvania v Muniz, supra, 496 US at 601-602.

2. Sixth Amendment Right to Counsel

The right to counsel attaches at or after the initiation of adversary judicial
proceedings against the accused by way of a forma charge, preliminary
hearing, indictment, information, or arraignment. The accused is entitled to
counsel not only at trial, but at all “critical states’ of the prosecution, i.e., those
stages where counsel’ s absence might derogate from the accused’s right to a
fair trial. Regardless of whether the accused isin custody or subjected to formal
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interrogation, the Sixth Amendment right to counsel existswhenever the police
attempt to elicit incriminating statements. Thisright to counsel does not depend
on arequest by the accused and courtsindulgein every reasonable presumption
against waiver. Peoplev Bladel (After Remand), 421 Mich 39, 52 (1984), aff'd
Michigan v Jackson, 475 US 625 (1986).

The Michigan Court of Appeals has held that the Sixth Amendment does not
provide the accused with aright to counsel in deciding whether to submit to a
Breathalyzer test. Ann Arbor v McCleary, 228 Mich App 674, 678 (1998).
However, adrunk driving suspect should be given areasonable opportunity to
telephone an attorney before making this decision, as a “commendable police
practice.” Hall v Secretary of State, 60 Mich App 431, 441 (1975). See also
Holmberg v 54-A District Judge, 60 Mich App 757, 760 (1975).

The Court of Appeals has refused to extend the Hall decision to protect the
privacy of attorney-client communications prior to administration of a
Breathalyzer test. In Ann Arbor v McCleary, supra, 228 Mich App at 681, the
Court held that it was no violation of the right to counsel where police would
not allow a private meeting between a drunk driving suspect and his attorney
prior to administration of a Breathalyzer test.

Chemical Tests Under the Vehicle Code’s “Implied
Consent” Provisions — 8§625c

MCL 257.625¢c(1); MSA 9.2325(3)(1) provides that persons who operate
vehicles in Michigan give implied consent to chemical tests of their blood,
urine, or breath when arrested for certain drunk driving violations listed in the
statute. Tests administered pursuant to 8625c are subject to specific
requirements set forth in MCL 257.625a(6); MSA 9.2325(1)(6). Refusal to
submit to a chemical test under these “implied consent” provisions of the
Vehicle Code can result in licensing sanctions pursuant to MCL 257.625g;
MSA 9.2325(7).

This section addresses the following issues arising under the Vehicle Code's
“implied consent” provisions:

e The circumstances under which a person is deemed to have given
implied consent to chemical testing under 8625c.
« Therequirements for administering chemical tests under §625a(6).

« Issuance of a temporary license where a chemical test reveals an
unlawful acohol content.

e Procedures that apply when a person refuses to submit to a chemical
test.

« Licensing sanctions for unlawful failure to submit to a chemical test.

Michigan Judicial Institute © 1999

Chapter 2

Page 2-9



Section 2.3

For discussion of arrests in drunk driving cases generally, see Section 2.2.
Search warrants for chemical tests are discussed in Section 2.4. The
admissibility at trial of evidence based on chemical tests conducted pursuant to
8625a(6) is addressed in Section 2.8(B).

Note: A chemical test of a person’s blood, urine, or breath pursuant to
8625a(6) should be distinguished from a preliminary chemical breath
analysis under 8625a(2), which occurs prior to arrest. A discussion of this
type of test appears at Sections 2.1(B) and 3.8.

A. Applicability of §625c

A person is considered to have consented to chemical tests of the blood, breath,
or urine for purposes of determining the amount of acohol and/or the presence
of acontrolled substance in the body when the following prerequisites of MCL
257.625¢(1); MSA 9.2325(3)(1) are met:

* See Section 1.4 e The person operated a vehicle upon a Michigan highway or other
for definitions of place open to the general public or generally accessible to motor
ag?alllgto vehicles, including an area designated for the parking of vehicles;*
motor vehicles,” and,

“operating,” and

« controlled « Thepersonisarrested for one of the following offenses:
substance. — OUIL/OUID/UBAC under §625(1).
— OWI under 8625(3).

— OUIL/OUID/UBAC/OWI causing death or serious
impairment of a body function under 8625(4) or (5).

— Zero tolerance violations under 8625(6).
— Child endangerment under §625(7).

— Operating acommercial motor vehicle and refusing to submit
to apreliminary chemical breath analysis under 8625a(5).

— Operating a commercial motor vehicle with an unlawful
bodily alcohol content under 8625m.

— Violation of alocal ordinance substantialy corresponding to
8625(1), (3), or (6), 8625a(5) or §625m.

— Felonious driving, negligent homicide, manslaughter, or
murder resulting from the operation of a motor vehicle, if the
police had reasonable grounds to believe the driver was
operating the vehicle: 1) while impaired by or under the
influence of alcohol and/or a controlled substance; 2) with an
alcohol content of 0.10 grams or more per 100 milliliters of
blood, per 210 liters of breath, or per 67 milliliters of urine; or,
3) in violation of the zero tolerance provisions of §625(6).

Persons afflicted with hemophilia, diabetes, or a condition requiring them to
use an anticoagulant under a physician’s direction are not considered to have
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given consent to the withdrawal of blood. MCL 257.625c(2); MSA
9.2325(3)(2).

In People v Borchard-Ruhland, _ Mich __ (No. 112436, July 1, 1999), the
Michigan Supreme Court held that only those persons who have been arrested
fall within the purview of MCL 257.625c; MSA 9.2325(3). If a blood sample
is taken from a person at a police officer’ s request prior to hisor her arrest on
drunk driving charges, the validity of the person’s consent to giving the sample
must be evaluated pursuant to the search and seizure principles under US
Const, Am 1V, and Const 1963, art 1, 811. In so holding, the Court rejected the
contention that the implied consent statute is presumed to apply to all chemical
testing, and refused to require officers seeking a blood alcohol test to expressly
disclaim reliance on the statute in order to overcome the presumption.

When ablood sampleistaken pursuant to asearch warrant, theimplied consent * See Section 2.4
statute does not apply.* Thewarrant process existsindependently of the testing on search
procedures set forth in the implied consent statute. People v Jagotka, 232 Mich ‘é‘;]a;ﬁr:; ftc;i .

App 346, 353 (1998), Manko v Root, 190 Mich App 702 (1991).

Theimplied consent statute al so does not apply to blood tests taken for medical
treatment after an accident. See MCL 257.625a(6)(e)—f); MSA
9.2325(1)(6)(e)—(f) and Section 2.4(B)(1).

B. Administering Chemical Tests Under 8625¢c

Administration of chemical tests under 8625c is governed by MCL
257.625a(6); MSA 9.2325(1)(6). This subsection addresses the advice that
police must give to the person arrested, and the manner of conducting chemical
tests. MCL 257.625g; MSA 9.2325(7) sets forth procedures that apply during
the time pending the outcome of test results, and after the test results have been
received.

1. Advice That Must Be Given the Person Arrested

MCL 257.625a(6)(b); MSA 9.2325(1)(6)(b) requiresthat a person arrested for *These crimes

one of the crimes described in 8625c(1)* shall be advised of al of the arelisted at
following: Section 2.3(A).

« Those who submit to a chemical test at the request of an officer have
the right to demand that the test be administered by a person of their
choosing.

« Theresults of the chemical test are admissiblein ajudicial proceeding
and will be considered with other admissible evidence in determining
the person’ s innocence or guilt.

e The person is responsible for obtaining a chemical analysis of a test
sample obtained at his or her own request.
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« If the person refuses to take a chemical test at the officer’ s request, it
may not be given without a court order. The arresting officer may seek
acourt order.

« Refusal of an officer’'s request to take a chemical test will result in
suspension of the person’ sdriver’slicense and six points added to the
person’s driving record.

In addition to the statutory notices that must be given under 8625a(6)(b),
persons arrested for drunk driving must be informed of any police
administrative rules that materially affect their decisions regarding chemical
tests. In People v Castle, 108 Mich App 353 (1981), police arrested the
defendant for OUIL, advised him of his rights under the implied consent
statute, and asked him to take a Breathalyzer test. The defendant refused to take
the test without first consulting his attorney. An hour and ten minutes later, the
attorney arrived and asked that defendant be given the Breathalyzer test. The
police refused to administer the test, citing a departmental policy not to give a
test if more than one hour elapsed since the request for it. Because the
defendant had not been informed of this policy, he moved to dismiss the
charges against him. The Court of Appeals held that the charges should be
dismissed, stating that “...any person charged with [OUIL] must be informed
of police regulations and rules, if any, that materially affect him to insure that
the accused has an opportunity to make an informed decision.” 108 Mich App
at 357.

In People v Borchard-Ruhland, _ Mich _ (No. 112436, July 1, 1999), the
Michigan Supreme Court held that the foregoing advice need only be given to
persons who have been arrested for one of the crimes described in 8625¢(1).
Blood samples taken at a police officer’s request prior to an arrest for drunk
driving fall outside the purview of 8625c and the notice requirements of
§625a(6)(b). In cases not governed by 8625c, the validity of aperson’s consent
to a chemical test requested by an officer must be evaluated pursuant to the
search and seizure principles under US Const, Am IV, and Const 1963, art 1,
811.

A chemical analysis of blood drawn after an accident for purposes of medical
treatment may be admitted into evidence in a civil or criminal proceeding
regardless of whether the person from whom it was taken was advised of hisor
her rights under the implied consent statute. See MCL 257.625a(6)(e)—(f);
MSA 9.2325(1)(6)(e)—(f).

2. Manner of Conducting Chemical Tests

A police officer who requests a chemica test from a person must have
reasonabl e grounds to believe that the person has committed a crime described
in 8625c(1).* MCL 257.625a(6)(d); MSA 9.2325(1)(6)(d). A sample or
specimen of urine or breath must be taken and collected in a reasonable
manner. A blood sample may only be taken by alicensed physician or aperson
operating under the delegation of a licensed physician who is qualified to
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withdraw blood and acting in a medical environment at a police officer’'s
request. MCL 257.625a(6)(c); MSA 9.2325(1)(6)(c).

A person arrested for committing a crime described in 8625¢(1) must be given
a reasonable opportunity to have someone of his or her own choosing
administer ablood, urine, or breath test within a reasonable time of the arrest.
Persons who exercise this right are responsible for obtaining a chemical
analysis of the test sample. MCL 257.625a(6)(d); MSA 9.2325(1)(6)(d). In
People v Underwood, 153 Mich App 598 (1986), the Court of Appealsreversed
a defendant’s OUIL conviction because he was denied the statutory right to
have an independent blood test. The Underwood defendant made two clear
requests for an alternative blood test at the scene of his arrest and at the police
station. Police officers talked him out of the independent test by telling him it
would show a higher blood alcohol level and that he would go to jail anyway.
The Court of Appeals reversed defendant’ s conviction on charges of OWI-2d
offense, concluding that even though the defendant was persuaded by the
officers’ remarks, he was deprived of an opportunity to obtain excul patory
evidence by an independent blood test. 153 Mich App at 600.

The Department of State Police has promulgated uniform rules for the
administration of chemical tests under 8625a(6). These can be found at 1994
AACS, R 325.2651 et seq. and 1993 AACS, R 325.2671 et seq. Persons
arrested for drunk driving must be informed of any police administrative rules
that materialy affect their decisions regarding chemical tests. See People v

Castle, 108 Mich App 353 (1981), discussed at Section 2.3(B)(1).

3. Procedures Pending Results of a Chemical Test

If the results of a chemical test under 8625a(6) are not immediately available,
the police officer who requested the test shall confiscate the driver’slicense or
permit of the person tested pending receipt of the results. The officer shall issue
the person atemporary license or permit, if the person is otherwise eligible for
alicense or permit. The officer shall immediately notify the person of the test
results; if they do not reveal an unlawful acohol content, the officer shall
immediately return the person’s license or permit by first class mail. MCL
257.6259(2); MSA 9.2325(7)(2).

Under MCL 257.625¢g(4); MSA 9.2325(7)(4), “unlawful acohol content” *See Section 1.3
means any of the following:* on changesto
these standards
. that were
e If the person tested is less than 21 year old, 0.02 grams or more of proposed during
alcohol per 100 milliliters of blood, per 210 liters of breath, or per 67 the 1999
milliliters of urine. legislative
session.

« If the person tested was operating a commercial motor vehicle, 0.04
grams or more of alcohol per 100 milliliters of blood, per 210 liters of
breath, or per 67 milliliters of urine.

« For al other persons, 0.10 grams or more of alcohol per 100 milliliters
of blood, per 210 liters of breath, or per 67 milliliters of urine.
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4. Disclosure to the Defendant of Evidence Gained from a Chemical
Test

If a chemical test described in 8625a(6) is administered, test results shall be
made available to the defendant or his or her attorney upon written request to
the prosecutor, with a copy of the request filed with the court. The prosecutor
shall furnish the results at least two days before the date of the trial. The
prosecutor shall offer the test results as evidence in the trial. Failure of the
prosecutor to fully comply with the request bars the admission of the results
into evidence by the prosecution. MCL 257.625a(8); MSA 9.2325(1)(8).

In People v Soney, 157 Mich App 721, 725 (1987), the Court of Appeals held
that it is the results of a blood test that must be disclosed to a drunk driving
defendant pursuant to 8625a, not blood samples themselves. The defendant in
Soney was charged with felonious driving asaresult of aone-car accident. The
police officers found defendant bleeding and incoherent at the scene and took
him to a hospital, where they requested staff to conduct a blood alcohol test.
The hospital staff complied, and then discarded al of defendant’s blood
samples after seven days. Defendant made a motion to dismiss the charge and/
or to suppressthetest results on the basis that blood sampleswere evidence that
must be made available to defendant so that he could have them independently
tested in order to impeach the state's test results. The Court of Appeas
disagreed with the defendant, holding that the results of the blood test, not the
blood samples themselves, are admissible in court; therefore, only the test
results must be made available to defendants.

In asimilar case, the Court of Appeals held that the routine discarding of non-
reusable Breathalyzer test ampoules by police officers does not constitute an
impermissible suppression of evidence. People v Tebo, 133 Mich App 307
(1984). The Court in Tebo reasoned that because the defendant can have an
independent chemical test conducted under the implied consent statute, none of
the defendant’s rights are compromised by destruction of the state’s test
ampoules.

Note: The rules expressed in Soney and Tebo, supra, do not apply if the
blood sample at issue was taken pursuant to a search warrant. In People v
Jagotka, 232 Mich App 346 (1998), a defendant arrested for OUIL refused
to submit to a Breathalyzer test under the implied consent statute, and was
given a blood test pursuant to a search warrant. The blood sample was
destroyed pursuant to police department policy, and the prosecutor provided
the defendant with a copy of the test results. The defendant moved to
suppress the test results, arguing that the destruction of the blood sample
violated MCL 780.655(5); MSA 28.1259(5). That statute provides that
property seized under a search warrant “shall be safely kept...so long as
necessary for the purpose of being produced or used as evidence on any
trial.” Noting that the warrant process exists independently of the testing
procedures set forth in the implied consent statute, the Court of Appeals
agreed that the destruction of defendant’s blood sample violated MCL
780.655(5); MSA 28.1259(5). 232 Mich App at 353, 355. Because the
violation prejudiced the defendant by preventing him from conducting an
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independent analysis of the sample, the Court held that he was entitled to an
adverseinferenceinstruction to thejury, i.e., that it could infer that evidence
unpreserved because of the violation would have favored the defendant. 232
Mich App at 355-356.

5. License Confiscation Where a Chemical Test Reveals an Unlawful
Alcohol Content

If a person submits to a chemical test under 8625a(6), or such a test is
performed pursuant to a court order, and the test reveals an unlawful alcohol
content, the police officer who requested the person to submit to the test shall
do al of the following, asrequired by MCL 257.625g(1); MSA 9.2325(7)(1):

« Immediately confiscate the person’s license or permit to operate a
motor vehicle, and issue atemporary license or permit if the personis
otherwise eligible for alicense or permit.

« Notify the Secretary of State by means of the law enforcement
information network that a temporary license or permit was issued to
the person.

« Destroy the person’slicense or permit.

Under MCL 257.625¢g(4); MSA 9.2325(7)(4), “unlawful acohol content”
means any of the following:*

« If the person tested is less than 21 year old, 0.02 grams or more of
alcohol per 100 milliliters of blood, per 210 liters of breath, or per 67
milliliters of urine.

« If the person tested was operating a commercial motor vehicle, 0.04
grams or more of alcohol per 100 milliliters of blood, per 210 liters of
breath, or per 67 milliliters of urine.

e For al other persons, 0.10 grams or more of alcohol per 100
milliliters of blood, per 210 liters of breath, or per 67 milliliters of
urine.

The temporary license or permit issued under 8625¢g is valid for one of these
time periods provided by MCL 257.625¢(3); MSA 9.2325(7)(3):

« If the case is not prosecuted, for 90 days after issuance or until the
person’s license or permit is suspended under MCL 257.625f; MSA
9.2325(6) (the implied consent hearing statute), whichever occurs
earlier. The prosecutor shall notify the Secretary of State if a case
referred for prosecution is not prosecuted; the arresting police agency
shall notify the Secretary of State if a case is not referred for
prosecution.

« If the caseis prosecuted, until the criminal charges are dismissed, the
person is acquitted, or the person’s license or permit is suspended,
restricted, or revoked.

Michigan Judicial Institute © 1999
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C. Procedures in Cases Where a Driver Refuses to Submit to a Chemical
Test

1. Confiscation of Driver’s License Upon Refusal to Submit to Test

If a person refuses to take a chemical test under 8625a(6), the police officer
who requested the person to submit to the test shall do al of the following, as
required by MCL 257.625¢g(1); MSA 9.2325(7)(1):

« Immediately confiscate the person’s license or permit to operate a
motor vehicle, and issue atemporary license or permit if the personis
otherwise eligible for alicense or permit.

*Notice of the e Notify the Secretary of State by means of the law enforcement
person’srefusdl information network that a temporary license or permit was issued to
:gjntg?'st o the person, and that the person refused to submit to a chemical test.*
required by MCL « Destroy the person’s license or permit.

257.6250; MSA

9.2325(4).

The temporary license or permit issued under 8625g is valid for one of these
time periods provided by MCL 257.625¢(3); MSA 9.2325(7)(3):

e If the case is not prosecuted, for 90 days after issuance, or until the
person’s license or permit is suspended under MCL 257.625f; MSA
9.2325(6) (the implied consent hearing statute), whichever is earlier.
The prosecutor shall notify the Secretary of State if acasereferred for
prosecution is not prosecuted; the arresting police agency shall notify
the Secretary of State if a case is not referred to the prosecutor for
prosecution.

« If the caseis prosecuted, until the criminal charges are dismissed, the
person is acquitted, or the person’s license or permit is suspended,
restricted, or revoked.

2. Notice of Right to Request Hearing — Sanctions Upon Failure to
Request Hearing

If aperson refuses apolice officer’ srequest to submit to achemical test offered
pursuant to 8625a(6), the test shall not be given without a court order. The
police officer may seek to obtain a court order. MCL 257.625d(1); MSA
9.2325(4)(1). The officer must also notify the person in writing that he or she
has 14 days from the date of the notice to request a hearing. The notice shall
state that: 1) failure to request a hearing within 14 days will result in the
suspension of the person’s license or permit; and, 2) there is no requirement
that a person retain counsel for the hearing, although counsel would be
permitted to represent the person at the hearing. MCL 257.625¢; MSA
9.2325(5).

If the person fails to request a hearing within the required 14 day period, the
Secretary of State will impose asix month suspension or denial of the person’s
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license. For a second or subsequent refusal within seven years, this period is
increased to one year. MCL 257.625f(1)(a); MSA 9.2325(6)(1)(a).

3. Procedures Where Hearing Requested

When requested, implied consent hearings are conducted before a hearing
officer appointed by the Secretary of State. A hearing must be held within 45
days after the driver’s arrest, upon five days notice to the parties. There are,
however, no sanctions for faillure to comply with the statutory time limits for
holding the hearing. MCL 257.625f(2), 257.322; MSA 9.2325(6)(2), 9.2022.

Under MCL 257.625f(3); MSA 9.2325(6)(3), an implied consent hearing must
be finally adjudicated within 77 days after the driver's arrest. There are,
however, no sanctions for failure to comply with this statutory time limit.
Section 625f(3) provides the following exceptions to the 77 day time limit:

« Deélay attributable to the unavailability of the defendant, a witness, or
material evidence.

« Delay dueto an interlocutory appeal.

« Delay dueto exceptional circumstances.

The statute specifically provides that delay caused by docket congestion does
not constitute an exception to the 77 day rule.

Under MCL 257.625f(4); MSA 9.2325(6)(4), the hearing shall cover only the
following issues.

«  Whether the police officer had reasonable grounds to believe that the *These crimes
driver had committed a crime described in §625¢(1).* gl_ige‘; Zt(A)
10N 2. .

e Whether the driver was arrested for a crime described in 8625c(1).
e Whether the driver's refusa to submit to the chemica test was

reasonable.
«  Whether the driver was advised of his or her rights under 8625a(6).* *Theserightsare
d&ec_ribed a
A person shall not order a hearing officer to make a particular finding on any gesf(té‘;r(‘l)

of the foregoing issues. MCL 257.625f(5); MSA 9.2325(6)(5).

Hearing procedures are set forth in MCL 257.322; MSA 9.2022. The hearing
officer must make a record of the hearing, which shal be prepared and
transcribed in accordance with MCL 257.322(4) and 257.323; MSA 9.2022(4)
and 9.2023

If the person requesting the hearing does not prevail, the Secretary of State
shall impose a six month suspension or denia of the person’s license. For a
second or subsequent refusal within seven years, this period isincreased to one
year. MCL 257.625f(7)(a); MSA 9.2325(6)(7)(a).
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The Secretary of State will also assess six points on the driving record of a
person whose license is suspended or denied under 8625f. However, if a
conviction, civil infraction determination, or juvenile court disposition results
from the same incident, additional points for that offense shall not be entered.
MCL 257.320a(8); MSA 9.2020(1)(8).

4. Judicial Review of the Hearing Officer’s Determination

MCL 257.323; MSA 9.2023 governs appeals from the hearing officer's
determination in an implied consent hearing. MCL 257.625f(6), (8); MSA
9.2325(6)(6), (8).

Appeals may be taken by the person who requested the hearing or the officer
who filed the report under 8625d.* Officers petitioning for review must do so
with the consent of the prosecutor. MCL 257.625f(8); MSA 9.2325(6)(8).

MCL 257.323(1); MSA 9.2023(1) provides that appeals from implied consent
hearings are taken to the circuit court in the county where the arrest was made.
The aggrieved party must file the petition for review within 63 days after the
hearing officer’s determination is made; however, for good cause shown, this
period may be extended to 182 days after the determination.

Oncethe petition for review isfiled, the circuit court must enter an order setting
the case for hearing on aday certain not more than 63 days after the date of the
order. The order, the petition for review, and al supporting affidavits must be
served on the Secretary of State’ s office in Lansing. The petition must include
thedriver’ sfull name, address, birth date, and driver’ slicense number. Service
must be made not less than 20 days before the hearing date, unlessthe driver is
seeking areview of therecord. In the latter case, service must be made not less
than 50 days before the hearing date in circuit court. MCL 257.323(2); MSA
9.2023(2).

Upon notification of the filing of a petition for review, and not less than ten
days before the matter is set for hearing, the hearing officer shall transmit to the
court the original or a certified copy of the official record of the proceedings.
Proceedings at which evidence was presented need not be transcribed and
transmitted if the sole reason for review isto determine whether the court will
order the issuance of a restricted license. The parties may stipulate that the
record be shortened. A party unreasonably refusing to stipulate to a shortened
record may be taxed by the court for additional costs. The court may permit
subsequent corrections to the record. MCL 257.625f(6); MSA 9.2325(6)(6).

For afirst violation under 8625f, the court may take testimony and examine all
the facts and circumstances relating to the suspension of adriver’slicense. The
court may affirm, modify, or set aside the suspension; however, it may not
order the Secretary of State to issue a restricted or unrestricted license that
would permit a person to drive a commercial motor vehicle hauling a
hazardous material. The petitioner shall file acertified copy of the court’ sorder
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with the Secretary of State’s office in Lansing within seven days after entry of
the order. MCL 257.323(3); MSA 9.2023(3).

For sanctions imposed after second or subsequent violations under 8625f, the
scope of judicial review is more limited. Under MCL 257.323(4); MSA
9.2023(4), the court shall confine its consideration to a review of the
administrative hearing or driving records for a statutory legal issue, and shall
not grant restricted driving privileges. The court shall set aside the hearing
officer’s determination only if the petitioner’s substantial rights have been
prejudiced because the determination is any of the following:

« Inviolation of the U.S. Constitution, the Michigan Constitution, or a
statute.
« Inexcessof the Secretary of State’ s statutory authority or jurisdiction.

« Made upon unlawful procedure resulting in material prejudice to the
petitioner.

« Not supported by competent, material, and substantial evidence onthe
whole record.

« Arbitrary, capricious, or clearly an abuse or unwarranted exercise of
discretion.

» Affected by other substantial and material error of law.

D. Admission of Refusal into Evidence at Trial

A person’s refusal to submit to a chemical test under the implied consent
provisions of the Vehicle Code is admissible in a criminal prosecution for a
crime described in 8625c(1) only to show that a test was offered to the
defendant, but not as evidence in determining the defendant’s guilt or
innocence. Thejury shall be instructed accordingly. MCL 257.625a(10); MSA
9.2325(1)(10). A jury instruction on the defendant’ s decision to forgo chemical
testing appears at CJl2d 15.9.*

Search Warrants for Chemical Testing

A person arrested for a drunk driving offense described in 8625c(1) is
considered to have consented to chemical tests of the blood, breath, or urinefor
purposes of determining the amount of alcohol and/or the presence of a
controlled substance in the body. MCL 257.625c(1); MSA 9.2325(3)(1).
However, if a person refuses a police officer’ s request to submit to a chemical
test, the test shall not be given without a court order. The police officer may
seek to obtain a court order, which often takes the form of a search warrant.
MCL 257.625d(1); MSA 9.2325(4)(1).* This section addresses procedures and
due process concerns regarding the issuance of search warrants for chemical
tests in drunk driving cases. The discussion also covers exceptions to search
warrant requirements and situations where a defendant refuses to comply with
asearch warrant. For amore compl ete discussion of search warrants generally,
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see Michigan Judicia Institute, Issuance of Search Warrants (Criminal
Benchbook Series, Monograph 2, 1992).

Note: When a blood sample is taken pursuant to a search warrant, the
implied consent statute does not apply. Manko v Root, 190 Mich App 702
(1991).

A. Issuance of a Search Warrant — Substance and Procedures

1. Establishing Probable Cause

MCL 780.653; MSA 28.1259(3) requires that a magistrate’s reasonable or
probable cause finding in issuing a search warrant “shall be based upon all the
facts related within the affidavit made before him or her.” Oral testimony may
not be used to supplement the information contained in the affidavit. In People
v Soan, 450 Mich 160 (1995), the Michigan Supreme Court considered a case
where a search warrant was issued for ablood test of a defendant charged with
OUIL causing death. The affidavit submitted in support of the warrant
contained mere conclusions; however, the magistrate issued the warrant after
hearing the affiant officer’ s sworn oral testimony asto the defendant’ s physical
condition at the scene of the accident giving rise to the charges. Thetrial court
denied the defendant’ s motion to suppress the test results obtained under the
warrant, and the defendant appealed. A majority of the Supreme Court held that
the test results should have been suppressed because the search warrant was
invalid. In response to the prosecutor’s argument that probable cause to issue
the warrant existed when the conclusions in the affidavit were considered
together with the affiant’s oral testimony, the Court held:

“[W]hen reviewing courts assess a magistrate’s
probable cause determination, they may not consider
sworn, yet unrecorded ora testimony that,
contemporaneous with an affidavit, is offered to the
magistrate to show probabl e cause. Our primary reason
for so holding is our belief that requiring reviewing
courts to consider sworn, yet unrecorded, ora
testimony would impose a significant and unnecessary
burden on their ability to reliably assess whether the
constitutional requirement for probable cause had been
satisfied.” 450 Mich at 173. [Emphasisin original.]

2. Scope of Search Authorized by Warrant

In People v Mayhew, _ Mich App __ (No. 202997, June 8, 1999), the Court
of Appealsupheldthetrial court’ srefusal to suppress results of aurine test that
showed the presence of a controlled substance in the body of a defendant
charged with felonious driving and other related offenses. After the auto
accident giving rise to the charges in this case, the defendant was hospitalized
and a search warrant issued for his blood test results. Although the warrant
specified only the blood test results, the hospital released the results of aurine
test that showed the presence of the active ingredient in marijuana. This
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evidence was admitted over defendant’ s objection at trial. On appeal from his
conviction, defendant asserted that the search warrant was limited to blood test
results, so that his urine test results were beyond its scope. The Court rejected
defendant’ s assertion that the search warrant for blood test results precluded
admission of results of other types of medical tests. Citing Peoplev Perlos, 436
Mich 305 (1990), the Court found that the defendant had no reasonable
expectation of privacy with respect to the results of his urine test; accordingly,
he had no standing to challenge the government’ s action in securing the results
from the hospital. (People v Perlosis discussed at Section 2.4(B)(1).)

3. lIssuance Procedures

Usually, apolice officer rather than a prosecutor drafts the affidavit in support
of arequest for a search warrant to obtain ablood test. Therefore, the affidavit
and warrant should be carefully reviewed. The following are the recommended
steps:*

1. Determine whether the time of day that defendant was driving is
mentioned in the affidavit.

2. Determinethat the person to be searched is described with particul arity.
3. Determine that the sample to be seized is described with particularity.

4. Determine that the requested sample will be drawn by a licensed
physician or a person working under the delegation of a licensed
physician who is qualified to withdraw blood and acting in a medical
environment.

5. Determine whether the affidavit establishes reasonable grounds to
believe that the person has committed one of the following offenses:

« OUIL/OUID/UBAC under Vehicle Code 8625(1).
«  OWI under Vehicle Code 8§8625(3).

« OUIL/OUID/UBAC OWI causing death or seriousimpairment of a
body function under 8625(4) or (5) of the Vehicle Code.

e A zerotolerance violation under 8625(6) of the Vehicle Code.
« Child endangerment under 8625(7) of the Vehicle Code.

« Operating a commercial motor vehicle and refusing to submit to a
preliminary chemical breath analysis under 8625a(5) of the Vehicle
Code.

e Operating a commercial motor vehicle with an unlawful bodily
alcohol content under Vehicle Code 8625m.

e Violation of a local ordinance substantially corresponding to
Vehicle Code 8625(1), (3), or (6), 8625a(5), or §625m.

e Felonious driving, negligent homicide, manslaughter, or murder
resulting from the operation of a motor vehicle, if the police had
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10.

11.

12.

13.

reasonable grounds to believe the driver was operating the vehicle:
a) while impaired by or under the influence of acohol and/or a
controlled substance; b) with an alcohol content of 0.10 grams or
more per 100 milliliters of blood, per 210 liters of breath, or per 67
millilitersof urine; or, ¢) inviolation of the zero tolerance provisions
of 8625(6).

If the affidavit is based on information supplied to affiant by a named
person, such as another police officer, determine that the affidavit
contains affirmative allegations from which the magistrate may
conclude that the named person spoke with personal knowledge of the
information.

If the affidavit is based on information supplied to affiant by an
unnamed person, determine that the affidavit contains affirmative
allegations from which the magistrate may conclude that:

« The unnamed person spoke with personal knowledge; and,
e Theunnamed person is credible, or that the information isreliable.

Place the affiant under oath, and ask if the avermentsin the affidavit are
true to the best of the affiant’ s information and belief.

Havethe affiant sign the affidavit. See Peoplev Mitchell, 428 Mich 364,
369 (1987), holding that a search warrant based upon an unsigned
affidavit is presumed invalid; however, the prosecutor may rebut the
presumption by a showing that the affidavit was made on oath to a
magistrate.

Sign and date the affidavit and all copies of the search warrant. See
People v Barkley, 225 Mich App 539, 545 (1997), holding that the lack
of a judge’'s or magistrate’s signature on a search warrant raises a
presumption that the warrant is invalid. This presumption may be
rebutted with evidence that the magistrate or judge in fact determined
that the search was warranted and intended to issue the warrant before
the search.

Retain the original affidavit and the appropriate copy of the warrant.

Direct the officer in charge to leave a completed copy of the search
warrant with the person searched.

Ensure that acompleted tabulation is promptly filed with the court after
execution of the search.
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4. Issuance of a Search Warrant by Electronic or Electromagnetic
Devices

Under MCL 780.651(2); MSA 28.1259(1)(2), an affidavit for a search warrant
may be made by any electronic or electromagnetic means of communication if
both of the following occur:

e The judge or district court magistrate orally administers the oath or
affirmation to an applicant for a search warrant who submits the
affidavit; and,

« The affiant signs the affidavit. Proof that the affiant signed the
affidavit may consist of an electronically or electromagnetically
transmitted facsimile of the signed affidavit.

Under MCL 780.651(3); MSA 28.1259(1)(3), a written search warrant for a
blood test under Vehicle Code 8625a may be issued in person or by any
electronic or electromagnetic means of communication by a judge or by a
district court magistrate. The officer receiving an electronicaly or
electromagnetically issued search warrant must receive proof of the issuing
judge’'s or magistrate’ s signature before executing the warrant. Proof of this
signature may consist of an electronically or electromagnetically transmitted
facsimile of the signed warrant. MCL 780.651(4); MSA 28.1259(1)(4).

If an oath or affirmation isorally administered by electronic or electromagnetic
means of communication, the oath or affirmation is considered to be
administered before the judge or district court magistrate. MCL 780.651(6);
MSA 28.1259(1)(6). See also Administrative Order 1990-9.

If an affidavit for a search warrant or the warrant itself is submitted by
electronic or electromagnetic means of communication, the transmitted copies
of the affidavit or warrant are duplicate originals, and are not required to
contain an impression made by an impression seal. MCL 780.651(7); MSA
28.1259(1)(7).

Administrative Order 19909 addresses voice and facsimile communication
equipment for the transmission and filing of court documents. Pursuant to this
Order, a court may promulgate local rules governing the filing of facsimile
documents.

B. Exceptions to Search Warrant Requirement

1. Blood Tests Taken After an Accident for Medical Treatment

Search warrant requirements do not apply to blood tests taken for medical
treatment after an accident. MCL 257.625a(6)(e); MSA 9.2325(1)(6)(e)
providesthat if adriver istransported to amedical facility and a blood sample
is withdrawn for medical treatment, the results of a chemical analysis are
admissible in any civil or criminal proceeding to show the amount of alcohol
and/or presence of a controlled substance in the person’s blood at the time of
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the accident, regardless of whether the person had been offered or had refused
a chemica test. The medical facility or person performing the chemical
analysis shall disclose the results of the analysis to a prosecutor who requests
them for usein a criminal prosecution. The Michigan Supreme Court has held
that MCL 257.625a(6)(e); MSA 9.2325(1)(6)(e) renders the results of blood
tests admissible at trial irrespective of whether the physician-patient privilege
was waived or avalid search warrant was obtained. People v Keskimaki, 446
Mich 240, 247 (1994).

See aso People v Perlos, 436 Mich 305 (1990), in which the Supreme Court
upheld the constitutionality of former MCL 257.625a(9); MSA 9.2325(1)(9),
now MCL 257.625a(6)(e); MSA 9.2325(1)(6)(e), finding that: 1) blood
withdrawn for medical treatment does not implicate the Fourth Amendment
because there is no state involvement in the withdrawal, 436 Mich at 315-316;
and, 2) the state's warrantless acquisition of such tests does not violate the
Fourth Amendment because intoxicated drivers involved in accidents have no
reasonable expectation of privacy in blood alcohol test results, 436 Mich at
330.

Note: If a driver is deceased after an accident, a blood sample shall be
withdrawn in a manner directed by the medical examiner to determine the
amount of alcohol and/or presence of a controlled substance. The medical
examiner shal give the results of the chemical anaysis to the law
enforcement agency investigating the accident; that agency shall forward
the results to the Department of State Police. MCL 257.625a(6)(f); MSA
9.2325(1)(6)(f).

In People v Keskimaki, supra, the Supreme Court considered the meaning of
the word “accident” in the context of former MCL 257.625a(9); MSA
9.2325(1)(9), now MCL 257.625a(6)(€); MSA 9.2325(1)(6)(€). The defendant
in Keskimaki was observed in his vehicle, which was lawfully parked on the
shoulder of the road. Defendant was slumped over the steering wheel,
apparently unconscious and breathing erratically. When officersfailed to rouse
the defendant, he was taken to the hospital, where his blood alcohol content
proved to be greater than 0.10. In response to charges of OUIL, the defendant
moved to suppress evidence of his blood test results, which had been offered
into evidence under the accident exception to the implied consent statute. The
trial court denied the defendant’s motion to suppress, and the defendant
appealed. The Supreme Court held that the test results should have been
suppressed because no “accident” had occurred. In so holding, the Court
declined to propound a general definition of “accident” for purposes of the
statute. Instead, it set forth the following “relevant factors’ for determining
whether an “accident” has occurred:

“[W]e believe consideration should be given to
whether there has been a collision, whether personal
injury or property damage has resulted from the
occurrence, and whether the incident either was
undesirable for or unexpected by any of the parties
directly involved. While we do not intend thisto be an
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exhaustivelist of factorsto be considered, included are
those that we believe will appear with frequency in
true ‘accidents'....” 446 Mich at 255-256.

Applying the foregoing factors, the Court concluded that the defendant had not
been involved in an accident based on the fact that the defendant’ s vehicle was
found lawfully parked on the shoulder of the road, with its headlights on and
its motor running. Tire tracks in the snow indicated that the vehicle had
traveled in a straight line following its departure from the road. There was no
sign of a collision, no evidence of property damage, and no apparent injury,
other than visible intoxication. 1d.

2. Urine Tests Taken After an Accident

The Court of Appeads has noted that the accident exception in MCL
257.625a(6)(e); MSA 9.2325(1)(6)(e) is not applicable to chemical analyses of
urine samples. Peoplev Mayhew,  Mich App __ (No. 202997, June 8, 1999).
Nonetheless, the panel in Mayhew upheld the trial court’s refusal to suppress
results of aurine test that showed the presence of a controlled substancein the
body of a defendant charged with felonious driving and other related offenses.
After the auto accident giving riseto the chargesin this case, the defendant was
hospitalized and a search warrant issued for hisblood test results. Although the
warrant specified only the blood test results, the hospital released the results of
aurinetest that showed the presence of the active ingredient in marijuana. This
evidence was admitted over defendant’ s objection at trial. On appeal from his
conviction, defendant asserted that: 1) the urine test results were inadmissible
under MCL 257.625a(6)(a); MSA 9.2325(1)(6)(a), because the more specific
provisons governing blood tests in MCL 257.625a(6)(e); MSA
9.2325(1)(6)(e) created an exception to the subsection (6)(a) provisions; and,
2) the search warrant was limited to blood test results, so that the urine test
results were beyond its scope.

The Court of Appeas rejected the defendant’s first assertion, finding no
incompatibility between subsections (6)(a) and (6)(e):

“[S]ubsection (6)(a) clearly allows into evidence
chemical analyses that show the amount of acohol or
presence of a controlled substance in a driver’s urine.
Subsection (6)(e) says nothing whatsoever regarding
urine tests and, accordingly, cannot be read as
disallowing the admission into evidence of urine tests
or otherwise contradicting or presenting a conflict with
subsection (6)(a).”

The Court further rejected defendant’s assertion that the search warrant for *Peoplev Perlos
blood test results precluded admission of results of other types of medical tests. is discussed at
Citing People v Perlos, 436 Mich 305 (1990),* the Court found that the S_‘f(tg;r(‘l)_
defendant had no reasonable expectation of privacy with respect to the results
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*The court left
for another day
theissuewhether
theimplied
consent statute
limits the
authority of
police to request
voluntary
chemical testing
wherethe
suspect has been
arrested and falls
within the ambit
of the statute.
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of hisurinetest; accordingly, he had no standing to challenge the government’ s
action in securing the results from the hospital.

3. Defendant Voluntarily Consents to Blood Test

A defendant may voluntarily consent to administration of a blood test prior to
arrest on drunk driving charges. In People v Borchard-Ruhland, _ Mich
(No. 112436, July 1, 1999), the Michigan Supreme Court considered the
admissibility of ablood sample taken without awarrant prior to the defendant’s
arrest on charges of OUIL causing serious impairment of a body function.
Defendant had been taken to a hospital after the accident giving rise to the
charges, where a police officer requested her to submit to blood testing. The
defendant agreed to the test, but later protested the admission of the test results
at her preliminary examination, asserting that she had not been advised of her
rights under the implied consent statute, MCL 257.625a(6)(b); MSA
9.2325(1)(6)(b). She further asserted that a prior valid arrest is mandatory
before a motorist may legally consent to blood alcohol testing.

The Supreme Court found that because the defendant was not under arrest at
the time the blood test was taken, the implied consent statute did not apply.
Accordingly, the officer’ sfailure to advise her of her rights under 8625a(6)(b)
did not render the test results inadmissible. Furthermore, the Court held that
nothing in the relevant statutory provisions limited the authority of police to
request voluntary chemical testing where the defendant was not under arrest.*
The validity of the defendant’ s consent to the testing, and the admissibility of
thetest results, isgoverned by the conventional constitutional standards against
unlawful searches and seizures found in the Fourth Amendment to the U.S.
Congtitution and Const 1963, art 1, 811. In determining whether the
defendant’s consent was freely and voluntarily given, the trial court must
assess the totality of the circumstances. Knowledge of the right to refuse
consent is not a prerequisite to effective consent, and the prosecution need not
prove that the person giving consent knew of the right to withhold consent.
Knowledge of the right to refuse is but one factor to consider in determining
whether consent was voluntary under the totality of the circumstances.

Preservation of Evidence Obtained Pursuant to Search Warrant

In People v Jagotka, 232 Mich App 346 (1998), a defendant arrested for OUIL
refused to submit to a Breathalyzer test under the implied consent statute, and
was given a blood test pursuant to a search warrant. The blood sample was
destroyed pursuant to police department policy, and the prosecutor provided
the defendant with a copy of the test results. The defendant moved to suppress
the test results, arguing that the destruction of the blood sample violated MCL
780.655(5); MSA 28.1259(5). That statute provides that property seized under
a search warrant “shall be safely kept...so long as necessary for the purpose of
being produced or used as evidence on any tria.” Noting that the warrant
process exists independently of the testing procedures set forth in the implied
consent statute, the Court of Appeals agreed that the destruction of defendant’s
blood sample violated MCL 780.655(5); MSA 28.1259(5). 232 Mich App at
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353. Because the violation prejudiced the defendant by preventing him from
conducting an independent analysis of the sample, the Court held that he was
entitled to an adverse inference instruction to the jury, i.e., that it could infer
that evidence unpreserved because of the violation would have favored the
defendant. 232 Mich App at 355-356.

D. Refusal to Comply with Search Warrant

1. Police Use Force to Obtain a Blood Sample

The Fourth Amendment does not necessarily prohibit police from using pain
compliance techniques to obtain dissolvable evidence pursuant to a search
warrant. To determine the reasonableness of a particular seizure, the court must
balance the nature and quality of the intrusion on a person's Fourth
Amendment interests against the countervailing governmental interests at
stake. People v Hanna, 223 Mich App 466, 471 (1997), citing Graham v
Connor, 490 US 386, 396 (1989). In Hanna, the Court of Appeals held that it
was “objectively reasonable” under the circumstances of the case for police to
use “Do-Rite sticks” to subdue an uncooperative defendant long enough for a
hospital employee to draw blood as provided in a search warrant. The Court
found that the police had a strong, legitimate interest in executing the warrant
as soon as possible, and that the laboratory technician could not safely have
drawn the defendant’s blood unless the defendant ceased his combative
conduct. Moreover, the intrusion on the defendant’s person was not severe,
unnecessary, or unduly intrusive; the defendant was so combative that
handcuffs and bed restraints would not have been effective to immobilize him
while his blood was drawn. 223 Mich App a 473. The Michigan Supreme
Court denied leaveto appeal inthiscase, itsmajority finding that “[t]he officers
used a reasonable amount of force in light of the surrounding facts and
circumstances” and that the Court of Appeas had properly applied the
“objective reasonableness’ test in Graham v Connor, supra. __ Mich __ (No.
109985(48), June 8, 1999).

2. Criminal Prosecution for Resisting and Obstructing an Officer

Persons who refuse to submit to a chemical test pursuant to a valid search
warrant may be charged with resisting and obstructing an officer. In People v
Davis, 209 Mich App 580 (1995), the defendantswere arrested for OUIL. After
the defendants refused to take Breathalyzer tests, police obtained valid search
warrants to procure blood samples. When the defendants refused to allow alab
technician to draw their blood pursuant to the search warrants, they were
charged with resisting and obstructing an officer under MCL 750.479; MSA
28.747. The circuit court dismissed these charges, finding that the refusal to
cooperate with the lab technician did not interfere with the execution of the
police officers duties. The Court of Appeals reversed the dismissal of the
charges, holding that the defendants had hindered the police officers in the
execution of their duties by refusing to allow the lab technician to draw their
blood. The Court found that the officers' duty to “keep the peace” included the
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procurement of blood samples in enforcement of valid search warrants. 209
Mich App at 586.

2.5 Registration Plate Confiscation for Repeat Offenders

*Vehicle MCL 257.904c(1); MSA 9.2604(3)(1) provides that when a police officer
immobilizationis detains the driver of a vehicle for a violation of alaw of this state or a local
ds'j(;?jffgﬂm). ordinance for which vehicle immobilization is required,* the officer shall

immediately confiscate the vehicle's registration plate and destroy it. The
officer shall then issue atemporary vehicle registration plate for the vehicle on
a form provided by the Secretary of State, and notify the Secretary of State
through the law enforcement information network. The temporary plate must
remain onthevehicleuntil theviolationisadjudicated or thevehicleislawfully
transferred to another person. MCL 257.219(3); MSA 9.1919(3).

A. Offenses Where Plate Confiscation Is Required

Registration plate confiscation is required upon detention for the following
Vehicle Code 8625 and §904 offenses for which immobilization is mandatory
under MCL 257.904d(1)—(2); MSA 9.2604(4)(1)—(2):

« Any violation of 8625(4) or (5) (OUIL/OUID/UBAC/OWI causing death or
serious impairment of a body function).

« Any violation of 8904(4) or (5 (DWLS causing death or serious
impairment of a body function).

« A moving violation committed while driving with a suspended/revoked
license and occurring within seven years of two or more prior suspensions,
revocations, or denials imposed under §904(10), (11), or (12) (which
impose additional licensing sanctions on persons who commit moving
violations while driving with a suspended/revoked license).

« A violation of 8625(1), (3), or (7) (OUIL, OUID, UBAC, OWI, or child
endangerment) within seven years after one prior conviction or within ten
years after two or more prior convictions of any of the following offenses

*The listed prior under a Michigan law, or under a substantially corresponding local

convictions are ordinance or law of another state:*

taken from

Vehidle Code — OUIL/OUID/UBAC under 8625(1).
§904d(8). — OWI under 8625(3).

— OUIL/OUID/UBAC/OWI causing death or serious
impairment of abody function under 8625(4)—5).

— Zero tolerance violations under 8625(6); however, only one
such conviction may count as a prior conviction for purposes
of plate confiscation.

— Child endangerment under §8625(7).

— Operating a commercial motor vehicle with an unlawful
bodily alcohol content, under §625m.
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— Former 8625(1) or (2) or former 8625b. Former 8625(1)
provided criminal penalties for OUIL and OUID. Former
8625(2) prohibited driving with a blood alcohol content of
0.10 percent or more. Former 8625b provided criminal
penalties for OWI.

— Negligent homicide, manslaughter, or murder resulting from
the operation of avehicle or an attempt to commit any of those
crimes.

Note: Registration plate confiscation under the foregoing provisions should
be distinguished from plate cancellation under MCL 257.904(3); MSA
9.2604(3). That statute authorizesthe Secretary of Stateto cancel avehicle's
registration plate upon receipt of notice from a police officer that the driver
has committed a first or second violation of Vehicle Code §8904(1) or (2)
(DWLS or alowing someone to drive with a suspended/revoked license).
This sanction is subject to two exceptions:

For afirst violation, the vehicle was stolen or used with the permission
of a person who did not knowingly permit an unlicensed driver to
operate the vehicle.

For a violation occurring after a prior conviction, the vehicle was
stolen.

See Section 4.1 on offenses under Vehicle Code §8904(1) or (2).

B. Vehicles Subject to Plate Confiscation Requirements

Under 8904c, the registration plate is confiscated from the offending vehicle
whether or not the vehicle is registered to its driver.* However, the following
vehicles are exempt from registration plate confiscation under 8904c:

V ehicles with out-of-state registration plates.
Triba vehicles.
Vehicles with international registration plates.

Rented vehicles. Because MCL 257.37(a); MSA 9.1837(a) defines a
vehicle's “owner” as someone having exclusive use of a vehicle for
more than 30 days, the exception for rented vehicles applies only to
rental agreements for 30 days or less.

In the case of double-plated vehicles, only the motorized vehicle's
registration plate is removed; trailer plates will not be confiscated.

Note: An officer who detains the driver of a vehicle exempt from plate
confiscation will still cite the driver for the appropriate violation.
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C. Operating a Vehicle with a Temporary Registration Plate

Under MCL 257.904c¢(2); MSA 9.2604(3)(2), the temporary registration plate
remains valid until:

« The charges against the person are dismissed;
« The person pleads guilty or nolo contendere to the charges; or,
« Thepersonisfound guilty of or isacquitted of the charges.

The Secretary of State will not issue a registration for a vehicle with a
temporary registration plate until the violation resulting in the issuance of the
temporary plate is adjudicated or the vehicle is transferred to a person subject
to payment of usetax. MCL 257.219(3); MSA 9.1919(3).

A temporary registration plate will also become invalid if the underlying
registration expires before any of the above events take place. In this case, the
temporary plate may be renewed at a Secretary of State branch office.

The following restrictions apply to vehicles with temporary registration plates
affixed pursuant to 8904c:

« Only alicensed and sober driver may drive the vehicle.

« The vehicle owner may purchase and register another vehicle under his or
her name. The owner may not, however, transfer the temporary registration
plate to the other vehicle.

« Thevehicle may be sold, but not to anyone exempt from use tax under MCL
205.93; MSA 7.555(3)(3). MCL 257.904¢e(2); MSA 9.2604(5)(2). Transfers
exempt from use tax under MCL 205.93(3); MSA 7.555(3)(3) occur when:

— The transferee or purchaser has one of the following
relationships to the transferor: spouse, mother, father, brother,
sister, child, stepparent, stepchild, stepbrother, stepsister,
grandparent, grandchild, legal ward, or a legally appointed
guardian with a certified letter of guardianship.

— Thetransfer is a gift to a beneficiary in the administration of
an estate.

— The vehicle has once been subjected to Michigan sales or use
tax and is transferred in connection with the organization,
reorganization, dissolution, or partial liquidation of an
incorporated or unincorporated business and the beneficial
ownership is not changed.

— An insurance company licensed to conduct business in this
state acquires ownership of alate model distressed vehicle as
definedin MCL 257.12a; MSA 9.1812(1), through payment of
damagesin response to a claim or when the person who owned
the vehicle before the insurance company reacquires
ownership from the company as part of the settlement of a
clam.
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Arraignment/Pretrial Procedures

This section addresses pretrial proceedings that are unique to criminal cases
arising under Vehicle Code 8625 and §904. For a more compl ete discussion of
pretrial proceedings in crimina cases generaly, see Michigan Judicial
Institute, Misdemeanor Arraignments & Pleas and Felony Arraignments in
District Court (Criminal Benchbook Series, Monographs 3 and 4, 1992). For
general information about magistrates’ duties in traffic cases, see Michigan
Judicial Institute, New Magistrate Traffic Adjudication Manual (1996).

. District Court Magistrate’s Authority to Act in Cases Arising Under the

Vehicle Code

MCR 6.615(C) providesthat an arraignment in amisdemeanor traffic case may
be conducted by a district court judge or a magistrate acting as authorized by
statute and by the judges of the district. In no event may a magistrate’s
authority exceed that conferred by his or her district judge. MCR 4.401(B).

Magistrates have statutory authority to carry out the following pretria
functionsin criminal cases generally:

« Conduct afirst appearancein all cases, and accept written demand or
waiver of preliminary exam, and demand or waiver of jury trial. MCL
600.8513(1); MSA 27A.8513(1).

e Fix bal and accept bond in al cases. MCL 600.8511(e); MSA
27A.8511(e).

e Approve and grant petitions for the appointment of counsel for
indigent defendants accused of any misdemeanor punishable by
imprisonment for not more than one year, or an ordinance violation
punishable by imprisonment. MCL 600.8513(2); MSA 27A.8513(2).

« Accept a plea of guilty or no contest, and impose sentence for any
misdemeanor or ordinance violation punishable by afine only and not
imprisonment by the terms of the statute creating the offense. MCL
600.8512a(b); MSA 27A.8512a(b).

In cases involving Vehicle Code violations, magistrates may arraign
defendants, accept guilty and no contest pleas, and impose sentence where the
maximum punishment does not exceed 93 days in jail and/or a fine. However,
this authority does not extend to cases involving aviolation of MCL 257.625;
MSA 9.2325, MCL 257.625m; MSA 9.2325(13), or a substantialy
corresponding local ordinance. For these drunk driving offenses, the magistrate
has limited jurisdiction to arraign the defendant and set bond. MCL
600.8511(b); MSA 27A.8511(b).
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B. Holding or Releasing a Defendant Prior to Arraignment

MCL 780.581-582; MSA 28.872(1)—(2) contain interim bond provisions for
defendants arrested with or without a warrant for misdemeanor or ordinance
violations punishable by imprisonment for not more than one year and/or a
fine. These statutes require the arresting officer to take the defendant without
unnecessary delay to the most convenient magistrate of the county where the
offense was committed to answer the complaint. If amagistrateisnot available
or immediate trial cannot be had, the person arrested may be released upon
payment of an interim bond to the arresting officer or to the deputy in charge
of the county jail. The amount of the bond shall neither exceed the maximum
possible fine nor be less than 20% of the minimum possible finefor the offense
for which the defendant was arrested. MCL 780.581(2); MSA 28.872(1)(2).

If the defendant is under the influence of alcohol and/or a controlled substance,
the arresting officer may hold the defendant in aholding cell or lockup until he
or sheisin aproper condition to be released, or until the next session of court.
MCL 780.581(3)—(4); MSA 28.872(1)(3)—(4).

Note: The Michigan Attorney General has opined that the provisions of
MCL 780.581(3); MSA 28.872(1)(3) apply to a person under 21 years of
age arrested for violating Vehicle Code 8625(6) (zero tolerance violation).
OAG No. 6824, December 1, 1994.

MCL 257.727; MSA 9.2427 similarly provides that if a person is arrested
without awarrant for certain drunk driving offenses, the arresting officer shall,
without unreasonable delay, take the person before the nearest or most
accessible magistrate within the judicial district where the alleged offense
occurred, as provided MCL 764.13; MSA 28.872. The arresting officer shall
present to the magistrate a complaint stating the charges. These requirements
apply to the following drunk driving offenses.*

*n addition to ¢ OUIL/OUID/UBAC under Vehicle Code 8625(1).
the listed drunk .
«  OWI under Vehicle Code 8625(3).

driving offenses,

trk;jz'ﬂ:'ts « OUIL/OUID/UBAC/OWI causing death or serious impairment of a
apply to persons body function under Vehicle Code 8625(4)—5).

igg?ge;’n{‘” « Zero tolerance violations under Vehicle Code 8625(6).

homicid . .

r;ﬂ;iﬁ:’m - Child endangerment under Vehicle Code §625(7).

and to persons « Violation of alocal ordinance substantially corresponding to Vehicle

who do not have
immediate
possession of a

driver’s license. An exception to the requirements of MCL 764.13; MSA 28.872 existsin cases
where the person is arrested without awarrant for amisdemeanor or ordinance
violation punishable by amaximum 93 day term of imprisonment and/or afine.
In these cases, MCL 764.9c(1); MSA 28.868(3)(1) permitsthe arresting officer
to issue the person an appearance ticket and release him or her from custody,

Code 8625(1), (3), or (6).
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instead of taking the person before a magistrate and filing a complaint as
provided in MCL 764.13; MSA 28.872.

C. Time Requirements for Processing Misdemeanor Drunk Driving Cases

MCL 257.625b(1)—<3); MSA 9.2325(2)(1)—«3) sets forth time limits for
arraignments, pretrial conferences, and final adjudications in cases involving
the following misdemeanor drunk driving offenses:

« OUIL/OUID/UBAC under Vehicle Code 8625(1).

«  OWI under Vehicle Code 8625(3).

« Zerotolerance violations under Vehicle Code 8625(6).
+ Child endangerment under Vehicle Code §625(7).

e Operating a commercial motor vehicle with an unlawful bodily
alcohol content under Vehicle Code 8625m.

« Violationsof alocal ordinance substantially corresponding to Vehicle
Code 8625(1), (3), (6), or 8625m.

Thetimelimits set forth in 8625b(1)—3) do not apply to the foregoing offenses
when they are joined with a felony charge. The 8625b(1)—(3) time limits are
also inapplicable to the following felony offenses:

« OUIL/OUID/UBAC under Vehicle Code 8625(1).
«  OWI under Vehicle Code 8625(3).

e Operating a commercial motor vehicle with an unlawful bodily
alcohol content under Vehicle Code 8625m.

The 8625b(1)—3) time limits are as follows:

Arraignment: MCL 257.625b(1); MSA 9.2325(2)(1) requires that the
defendant be arraigned not more than 14 days after the arrest for the violation,
or if an arrest warrant is issued or re-issued, not more than 14 days after the
issued or re-issued arrest warrant is served, whichever islater.

Pretrial conference: MCL 257.625b(2); MSA 9.2325(2)(2) requires the court
to scheduleapretria conference between the prosecutor, the defendant, and the
defendant’s attorney. The court shall order the defendant to attend the
conference, and may accept a plea by the defendant at its conclusion. The
pretrial conference shall be held not more than 35 days after the person’ s arrest
for theviolation, or, if an arrest warrant isissued or re-issued, not more than 35
days after the issued or re-issued arrest warrant is served, whichever is later.
The statute extends this period to 42 days if the court only has one judge who
sitsin multiple locationsin the district. The conference may be adjourned upon
the motion of a party for good cause shown. Not more than one adjournment
shall be granted a party, and the length of an adjournment shall not exceed 14

days.
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Final adjudication: MCL 257.625b(3); MSA 9.2325(2)(3) requires the court
to finally adjudicate the above-referenced misdemeanor drunk driving offenses
within 77 days after the defendant is arrested for the violation, or, if an arrest
warrant is issued or re-issued, not more than 77 days after the date the issued
or re-issued arrest warrant is served, whichever is later. This time limitation
does not apply if adelay is attributable to:

« Theunavailability of the defendant or a witness;
« Theunavailability of material evidence;

« Aninterlocutory appedl; or,

« Exceptional circumstances.

The 8625b(3) time limit is not excused by delays attributable to docket
congestion. A final adjudication may be by a plea of guilty or no contest, by
entry of averdict, or by other final disposition.

Failureto comply with the 8625b(1)—3) timelimits shall not result in dismissal
of the case or imposition of any other sanction.

D. Charging Documents

Offenses carrying a maximum 93 day term of imprisonment and/or a fine may
be charged using atraffic citation. Other offenses, however, must be processed
on a complaint and warrant. See MCL 257.727c(3), 764.1le;, MSA
9.2427(3)(3), 28.860(5), and MCR 6.615(A).

In charging repeat offenders, prosecuting attorneys must include a statement
listing the defendant’s prior convictions on the complaint and information
whenever they seek the following criminal penalties or vehicle sanctions under
the Vehicle Code:

« Enhanced sentences for repeat drunk driving offenders under 8625.
MCL 257.625(14); MSA 9.2325(14).

« Enhanced sentences for repeat offenders driving with a suspended or
revoked license under 8904. MCL 257.904(8); MSA 9.2604(8).

« Vehicle immobilization for drunk driving or DWLS offenses under
§904d. MCL 257.625(14); MSA 9.2325(14) and MCL 257.904(8);
MSA 9.2604(8).

« Vehicle forfeiture for specified drunk driving offenses under §625n.
MCL 257.625(14); MSA 9.2325(14).

Prior to a person’s arraignment before a district court magistrate or judge on a
charge of violating MCL 257.904; M SA 9.2604, subsection (14) of that statute
provides that the arresting officer shall obtain the person’sdriving record from
the Secretary of State and shall furnish the record to the court. (The driving
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record may be obtained from the Secretary of State’'s computer information
network.)

E. Guilty and Nolo Contendere Pleas

Thefollowing discussion addresses issues that commonly arisein taking guilty
and nolo contendere pleas in drunk driving cases. For detailed information on
pleataking generally, see Michigan Judicial Institute, Misdemeanor
Arraignments & Pleas and Felony Arraignments in District Court (Criminal
Benchbook Series, Monographs 3 and 4, 1992)

1. Prerequisites for Accepting a Plea — Advice to the Defendant

In general, the requirements for accepting a guilty or nolo contendere plea are
contained in MCR 6.302 (cases cognizablein circuit court) and MCR 6.610(E)
(cases cognizable in district court). Under these rules, the court must be
convinced that the defendant’ s plea is understanding, voluntary, and accurate.
The defendant must also be informed of hisor her due processrights and of the
consequences of the plea.

For guilty or nolo contendere pleas arising under V ehicle Code 8625 or alocal *MCR
ordinance substantially corresponding to Vehicle Code 8625(1), (2), (3), or (6), 6.610(E)(3)(a)
MCL 257.625b(4); MSA 9.2325(2)(4) also providesthat the court must advise | 219932®)2)
the accused of the maximum possible term of imprisonment and the maximum requirement.
possible fine that may be imposed for the violation.* Furthermore, the court
must advise the defendant that the maximum possible license sanction that may
be imposed will be based upon the defendant’s master driving record
maintained by the Secretary of State. Section 625b(4) does not require the court
to inform the defendant of the specific licensing sanctions that apply to the
violation in question; however, the Advisory Committee for this chapter of the
Benchbook recommends that courts do so as a best practice prior to accepting
aguilty pleato aviolation of 8625.

People v Asquini, 227 Mich App 702 (1998) is instructive with regard to the
manner in which a court informs a defendant of the right to appointed counsel
before accepting a guilty plea. In taking the two OUIL pleas at issue in that
case, the trial court was deemed to have obtained the defendant’s intelligent
waiver of the right to counsel by eliciting his affirmative response to the
question: “[Do you understand] you're waiving the right to have an attorney
appointed for you if you can’t afford one?” While holding that this question
adequately informed this college-educated defendant of the right to court-
appointed counsel, the Court of Appeals noted that “[w]e do regard the district
court’smanner of informing defendant of hisright to counsel aslessthanideal.
We need not express an opinion regarding whether the district court’'s
questioning would have provided the requisite information to allow a
defendant of less than average intellectual ability to waive intelligently the
right to counsel.” To resolve possible ambiguities regarding a defendant’s
waiver of the right to counsel, the Court of Appeals recommended that a
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written advice-of-rights form* signed by the defendant could be marked as an
exhibit and made part of the record. 227 Mich App at 712, n 4.

2. Use of Uncounselled Conviction to Enhance Subsequent Charge or
Sentence

MCR 6.610(E) sets forth requirements a court must meet before accepting a
plea of guilty or no contest. With respect to the right to counsel, this rule
provides as follows:

“(2) The court shall inform the defendant of the right to the assistance of an
attorney. If

(a) the offense charged is punishable by more than 93
daysinjail,

(b) the offense charged requires a minimum jail
sentence, or

(c) the court makes adetermination that it may send the
defendant to jail,

the court shall inform the defendant that if the defendant is indigent he or
she has the right to an appointed attorney. A subsequent charge or sentence
may not be enhanced because of this conviction unless a defendant is
represented by an attorney or he or she waives the right to an appointed
attorney.” [Emphasis added.]

The Michigan Supreme Court has held that the emphasized |anguage quoted
above applies only to cases in which the defendant has a right to appointed
counsel. In misdemeanor cases, the right to appointed counsel exists only if
actual imprisonment is imposed, irrespective of whether the conviction is
obtained by trial or plea. People v Reichenbach, 459 Mich 109, 125-126
(1998). Thus, a plea-based misdemeanor conviction obtained without the
advice of counsel or the waiver of the right to counsel can be used to enhance
subsequent charges, as long as no actual imprisonment was imposed for it.

Note: A conditiona sentence under which adefendant might be imprisoned
for failing to meet a condition does not constitute “actual imprisonment.”
People v Reichenbach, supra, 459 Mich at 121.

3. Collateral Attack of Guilty Plea to Prior Offense

A “collateral attack” isaconstitutional challengeto a plearaised other than by
initial appeal of the conviction in question. People v Ingram, 439 Mich 288,
291, n 1 (1992). A conviction found constitutionally infirm on collateral attack
may not be used for purposes of sentence enhancement. See Matheson v
Secretary of State, 170 Mich App 216, 220 (1988).
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The validity of a guilty plea may only be collaterally attacked if the pleawas
taken in violation of the defendant’ s right to counsel. Thus, a plea may not be
collaterally attacked if the defendant: 1) was represented by an attorney when
the pleawas entered; or, 2) intelligently waived the right to counsel, including
the right to court-appointed counsel. Where the foregoing requirements are
met, the failure of the plea-taking court to adhere to applicable plea-taking
requirements does not support a defendant’ s challenge to the plea by collateral
attack. People v Ingram, supra, 439 Mich at 293-295.

The foregoing principles were applied in People v Asquini, 227 Mich App 702
(1998), where the defendant sought to quash charges of OUIL-3d by asserting
that his two prior OUIL convictions were constitutionally infirm. Defendant
asserted that when he pled guilty to the two prior offenses, he had not been
represented by counsel, had not been properly advised of the right to counsel,
and had not knowingly and intelligently waived hisright to counsel. The Court
of Appeals disagreed, holding that both prior convictions could be used as the
basis for the OUIL-3d charge. Citing People v Ingram, supra, the Court noted
that the Asquini defendant had intelligently waived hisright to counsel in both
prior proceedings, so that the prior pleas were not subject to collateral attack.
227 Mich App at 717.

The Michigan Supreme Court has held that along-delayed direct appeal from
aplea-based conviction of OUIL-2d will be deemed collateral and subjected to
the restrictions on attack articulated in People v Ingram, supra. Peoplev Ward,
459 Mich 602 (1999). In People v Ward, the defendant moved to set aside a
guilty plea to OUIL-2d fourteen months after it was entered in district court.
This motion was brought only after the defendant had been charged with
OUIL-3d, and was intended to extricate the defendant from the sentence
enhancements that would result from the prior conviction. At the plea-taking
on the OUIL-2d charge, the district judge had accepted defendant’s plea
without observing the requirements of MCR 6.610(E). Specifically, the judge
failled to question the defendant to determine whether the plea was
understanding, voluntary, and accurate. The judge also failed to inform the
defendant of the maximum sentence or of the rights he gave up by offering the
plea. The prosecutor was not present at the plea-taking, and defendant’s
retained counsel did not bring the procedural defects to the court’ s attention,
thus preserving the possibility of setting aside the plea if the defendant were
ever charged with another OUIL offense. The Supreme Court deemed the
defendant’ s long-delayed motion a “ collateral attack,” and held that * because
the validity of the plea was contested merely out of subsequent sentencing
concerns, defendant’s ability to directly attack his OUIL 2d conviction was
foreclosed when he was arrested and charged with OUIL 3d.” 459 Michat .

Note: The difficulties in Ward resulted from the lack of time limits for
bringing a motion to withdraw a plea in district court and filing an appeal
from a denial of such a motion pursuant to MCR 6.610(E)(7) and MCR
7.103(B). To addressthese difficulties, the Supreme Court has published for
comment proposed amendmentsto MCR 6.610(E)(7)(a) and 7.103(B)(6) to
clarify the time limits for challenging plea-based convictions in district
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court. The proposed amendments would impose a 12 month time limit on
the post-judgment filing of motions to withdraw pleas and appeals
concerning such motions. See 78 Mich B J 753 (July, 1999).

4. Effect of Constitutional Infirmity on Licensing Sanction

The Court of Appeals has held that a constitutionally infirm OUIL conviction
that has not been appealed or vacated may be used to form the basis of an
administrative action revoking a person’s driving privileges. Broadwell v
Department of Sate, 213 Mich App 306, 308-309 (1995), Matheson v
Secretary of State, 170 Mich App, 216, 221 (1988). The Court in Matheson
reasoned that “the revocation or suspension of a person’sdriving privileges by
the Secretary of State is not enhancement of a punishment against the person,
but rather isan administrative action aimed at the protection of the public.” 170
Mich App at 220-221.

5. Effect of Nolo Contendere Pleas in Subsequent Actions

A conviction based on a plea of nolo contendere may be used to enhance a
subsequent charge. MCL 257.910; MSA 9.2619 provides:

“A conviction based on apleaof nolo contendere shall betreated in the same
manner as a conviction based on a pleaof guilty.”

See also MCL 257.8a; MSA 9.1808(1), which defines “ conviction” to include
apleaof nolo contendere.

6. Limitations on the Use of Evidence of a Plea in Subsequent Actions

A plea-based conviction used to enhance a subsequent charge should be
distinguished from evidence of the pleaitself. Use of evidence of the pleais
limited by MRE 410, which provides:

“Except as otherwise provided in thisrule, evidence of the following is not,
in any civil or crimina proceeding, admissible against the defendant who
made the plea or was a participant in the plea discussions:

(1) A pleaof guilty which was later withdrawn;

(2) A pleaof nolo contendere, except that, to the extent

that evidence of a guilty plea would be admissible,
evidence of a plea of nolo contendere to a criminal
charge may be admitted in a civil proceeding to
support a defense against a claim asserted by the
person who entered the pleg;

Traffic Benchbook—Revised Edition, Volume 2



Chapter 2

(3 Any statement made in the course of any *MCR 6.302
proceedings under MCR 6.302* or comparable state or governs pleas of
federal procedure regarding either of the foregoing quilty and nolo
pI eas or co_nt_endereln
! criminal cases
cognizablein
(4) Any statement made in the course of plea circuit court.

discussions with an attorney for the prosecuting
authority which do not result in a plea of guilty or
which result in a plea of guilty later withdrawn.

“However, such a statement is admissible (i) in any proceeding wherein
another statement made in the course of the same plea or plea discussions
has been introduced and the statement ought in fairness be considered
contemporaneously with it, or (ii) in a criminal proceeding for perjury or
false statement if the statement was made by the defendant under oath, on
the record and in the presence of counsel.”

7. Restrictions on Plea Bargains Involving the Zero Tolerance
Provisions of the Vehicle Code

The V ehicle Code contains the following restrictions on pleabargainsinvolving
the zero tolerance provisions of MCL 257.625(6); MSA 9.2325(6):

» PleatoZero Tolerance Violation Prohibited

Under MCL 257.625(15); MSA 9.2325(15), persons charged with any of
the following violations may not enter a plea of guilty or nolo contendere to
a charge of violating Vehicle Code 8625(6) (governing zero tolerance
violations) in exchange for dismissal of the original charge:

e OUIL/OUID/UBAC under 8625(1).

«  OWI under 8625(3).

« OUIL/OUID/UBAC/OWI causing death under 8625(4).

« OUIL/OUID/UBAC/OWI causing serious impairment of a body
function under 8625(5).

« Child endangerment under 8625(7).
e Operating a commercial motor vehicle with an unlawful bodily
alcohol content, under 8625m.

MCL 257.625(15); MSA 9.2325(15) does not prohibit the court from
dismissing the charge upon the prosecutor’s motion.

« Restrictionsfor Defendants Charged with Zero Tolerance Violation

A court shall not accept apleaof guilty or nolo contendere for aviolation of
MCL 257.624a; MSA 9.2324(1) (governing transporting or possessing
alcohol in an open container) from a person charged solely with a zero
tolerance violation under Vehicle Code 8625(6).
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F. Discovery

A tria court may grant amotion for discovery on two different grounds. First,
MCR 6.201 makes certain discovery mandatory in felony cases. Second, in a
criminal case, the trial court has the discretion to grant additional discovery.
People v Valeck, 223 Mich App 48, 50 (1997).

1. Mandatory Discovery

MCR 6.201(A) requires a party to provide the following information to all
other parties upon request:

“(1) the names and addresses of all lay and expert witnesses whom the party
intendsto call at trial;

“(2) any written or recorded statement by a lay witness whom the party
intends to call at trial, except that a defendant is not obliged to provide the
defendant’ s own statement;

“(3) any report of any kind produced by or for an expert witness whom the
party intendsto call at trial;

“(4) any criminal record that the party intends to use at trial to impeach a
withess;

“(5) any document, photograph, or other paper that the party intends to
introduce at trial; and

“(6) a description of and an opportunity to inspect any tangible physical
evidence that the party intends to introduce at trial. On good cause shown,
the court may order that a party be given the opportunity to test without
destruction such tangible physical evidence.”

In People v Valeck, supra, the defendant sought to inspect a Datamaster breath
test instrument that police had used to test his blood alcohol level. The Court
of Appealsheldthat MCR 6.201(A)(6) (compelling inspection of “any tangible
physical evidencethat [a] party intendsto introduce at trial”) did not entitle the
defendant to inspect the Datamaster: “The instrument itself is not ‘tangible
physical evidence' within the plain meaning of that term. The physical
evidence here was the defendant’s breath, not the instrument used to test it.”
223 Mich App at 51.

MCR 6.201(B) requires the prosecution to provide the following information
to each defendant upon request:

“(1) any exculpatory information or evidence known to the prosecuting
attorney;

“(2) any police report concerning the case, except so much of a report as
concerns a continuing investigation;
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“(3) any written or recorded statements by a defendant, codefendant, or
accomplice, even if that person is not a prospective witness at trial;

“(4) any affidavit, warrant, and return pertaining to a search or seizure in
connection with the case; and

“(5) any plea agreement, grant of immunity, or other agreement for
testimony in connection with the case.”

There is no right to discover information or evidence that is protected from
disclosure by constitution, statute, or privilege, including information or
evidence protected by the defendant’s right against self-incrimination. MCR
6.201(C)(1). However, records subject to privilege may be subject to discovery
after an in-camera inspection of the records, upon a demonstration of the
defendant’s good faith belief, grounded in articulable fact, that there is a
reasonable probability that the records are likely to contain material
information necessary to the defense. MCR 6.201(C)(2). For more discussion
about pretrial discovery of privileged records in felony cases, see Lovik,
Domestic Violence: A Guideto Civil and Criminal Proceedings, 85.8(H) (MJI,
1998).

2. Discovery in the Court’s Discretion

The Michigan Supreme Court has “long entrusted the question of discovery in
criminal casesto the discretion of thetrial court.” People v Lemcool, 445 Mich
491, 497 (1994). In reviewing a trial court’s discovery order for an abuse of
discretion, the Court of Appeals has inquired whether the order furthers the
purposes of discovery, which the Court of Appeals has articulated as follows:

“The purpose of broad discovery is to promote the
fullest possible presentations of the facts, minimize
opportunities for falsification of evidence, and
eliminate vestiges of trial by combat....[D]isclosure,
rather than suppression, of relevant materials
ordinarily promotes the proper administration of
criminal justice.” People v Valeck, 223 Mich App 48,
51-52 (1997), citing People v Wimberly, 384 Mich 62,
66 (1970).

In People v Valeck, supra, the defendant moved to inspect a Datamaster breath
test instrument that police had used to test his blood alcohol level. The
defendant sought such discovery to support his challenge to the reliability of
Datamaster breath test instruments generally. The Court of Appeals held that
the trial court’s order granting the defendant’s motion had been an abuse of
discretion because it did not further the purposes of discovery. The panel
reasoned that the defendant had already contacted an expert familiar with the
instrument, and so did not need to inspect the particular instrument used in his
case to gain access to the information he needed to support his challenge. 223
Mich App at 52.
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2.7  Procedural Issues Arising at Trial

The following discussion addresses procedural issues that arise in the trial of
certain offenses arising under Vehicle Code 8625. See also Section 2.6(C) for
a discussion of the 77 day time limit for final adjudication of specified
misdemeanor drunk driving offenses.

A. No Right to Jury Trial on Prior Convictions Under §625

In repeat drunk driving cases, a prior conviction shall be established at
sentencing by one or more of the following:

« Anabstract of conviction.
« A copy of the defendant’ s driving record.
« Anadmission by the defendant.

MCL 257.625(16); MSA 9.2325(16). A jury has no role in determining
whether the defendant has been convicted of prior drunk driving offenses.
People v Weatherholt, 214 Mich App 507, 512 (1995).

B. Findings and Reporting Requirements in Cases Involving Driving While
Under the Influence of a Controlled Substance

Specia findings are required in OUIL/OUID and OWI cases arising under
Vehicle Code 8625(1) and (3) (or a substantially corresponding local
ordinance), if the defendant is charged with operating avehiclewhile under the
influence of a controlled substance or a combination of intoxicating liquor and
a controlled substance. The requirement for special findings can be met by a
special jury verdict or afinding by the jury.

Under MCL 257.625(17)—18); MSA 9.2325(17)—(18), the court shall require
thejury to return aspecial verdict in the form of awritten finding asto whether
the defendant was under the influence of a controlled substance or a
combination of intoxicating liquor and a controlled substance. If the court
convicts the person without a jury or accepts a plea of guilty or nolo
contendere, the court shall make afinding as to whether the person was under
the influence of a controlled substance or a combination of intoxicating liquor
and a controlled substance.

Alternatively, ajury may be instructed to make afinding solely as to either of
the following:

e Whether the defendant was under the influence of a controlled
substance or a combination of intoxicating liquor and a controlled
substance at the time of the violation; or,

e Whether the defendant was visibly impaired due to his or her
consumption of a controlled substance or a combination of
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intoxicating liquor and a controlled substance at the time of the
violation. MCL 257.625(19); MSA 9.2325(19).

If the jury or court finds that the defendant operated a motor vehicle under the
influence of or while impaired due to the consumption of a controlled
substance or a combination of intoxicating liquor and a controlled substance,
MCL 257.625(20); MSA 9.2325(20) requires the court to do both of the
following:

« Report the finding to the Secretary of State; and,

« Forward to the Department of State Police a record that specifies the
penalties imposed by the court, including any prison term and any
sanction imposed under 8625n (on vehicle forfeiture) or 8904d (on
vehicle immobilization). Forms for this purpose are prescribed by the
State Court Administrator.

The records forwarded to the Department of State Police are public record and

must be retained for not less than seven years. MCL 257.625(21); MSA
9.2325(21).

Evidentiary Questions — Chemical Tests

This section discusses various questions that arise in drunk driving cases with
respect to the admission of chemical testsinto evidence at trial.

A. Admissibility of Preliminary Chemical Breath Analysis Results

The results of a preliminary chemical breath analysis* administered pursuant
to MCL 257.625a(2); MSA 9.2325(1)(2) are admissiblefor certain purposesin
an administrative hearing, or in acriminal prosecution for one of the following
crimes listed in Vehicle Code 8625c(1):

« OUIL/OUID/UBAC under 8625(1).

e OWI under 8625(3).

« OUIL/OUID/UBAC/OWI causing death or serious impairment of a
body function under 8625(4) or (5).

« Zerotolerance violations under §625(6).
« Child endangerment under 8625(7).

« Operating a commercial motor vehicle and refusing to submit to a
preliminary chemical breath analysis under 8625a(5).

e Operating a commercial motor vehicle with an unlawful bodily
alcohol content under §625m.

« Violation of alocal ordinance substantially corresponding to 8625(1),
(3), or (6), 8625a(5) or §625m.
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e Felonious driving, negligent homicide, manslaughter, or murder
resulting from the operation of a motor vehicle, if the police had
reasonable grounds to believe the driver was operating the vehicle: 1)
whileimpaired by or under the influence of alcohol and/or acontrolled
substance; 2) with an acohol content of 0.10 grams or more per 100
milliliters of blood, per 210 liters of breath, or per 67 milliliters of
urine; or, 3) in violation of the zero tolerance provisions of 8625(6).

The purposes for which the results of the preliminary chemical breath analysis
are admissible are listed in MCL 257.625a(2)(b); MSA 9.2325(1)(2)(b) as
follows:*

« Toassist the court or hearing officer in determining a challenge to the
validity of an arrest.

« Asevidence of the defendant’s breath alcohol content, if offered by
the defendant to rebut testimony elicited on cross-examination of a
defense witnessthat the defendant’ s breath alcohol content was higher
at the time of the charged offense than when a chemical test was
administered pursuant to the implied consent statute (Vehicle Code
8625¢).

« Asevidence of the defendant’s breath alcohol content, if offered by
the prosecutor to rebut testimony elicited on cross-examination of a
prosecution witness that the defendant’s breath alcohol content was
lower at the time of the charged offense than when a a chemical test
was administered pursuant to the implied consent statute (Vehicle
Code 8§625c).

B. Admissibility of Chemical Tests Taken Under the Implied Consent

Statute

The results of a chemical test done pursuant to the Vehicle Code's implied
consent statute are admissibleinto evidencein any civil or criminal proceeding.
MCL 257.625a(6)(a); MSA 9.2325(1)(6)(a).* If the person subject to testing
under the implied consent statute chooses to undergo a test administered by
someone of his or her own choosing, the results of this independent test are
likewise admissible and shall be considered with other admissible evidence in
determining the defendant’s guilt or innocence. MCL 257.625a(6)(d); MSA
9.2325(1)(6)(d).

The foregoing provisions for the admissibility of chemical test results do not
limit the introduction of any other admissible evidence bearing upon the
guestion whether a person wasdriving in violation of the OUIL/OUID/UBAC,
OWI, or zero tolerance provisions in Vehicle Code 8625(1), (3), or (6). MCL
257.625a(7); MSA 9.2325(1)(7).

If achemical test described in 8625a(6) is administered, the test results shall be

made available to the defendant or his or her attorney upon written request to
the prosecutor, with a copy of the request filed with the court. The prosecutor
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shall furnish the results at least two days before the date of the trial. The
prosecutor shall offer the test results as evidence in the tria. Failure of the
prosecutor to fully comply with the request bars the admission of the results
into evidence by the prosecution. MCL 257.625a(8); MSA 9.2325(1)(8).

Blood Tests Taken for Medical Treatment After an Accident

MCL 257.625a(6)(e); MSA 9.2325(1)(6)(e) provides that if a driver is
transported to a medical facility after an accident and a blood sample is
withdrawn for medical treatment, the results of a chemical analysis are
admissible in any civil or criminal proceeding to show the amount of alcohol
and/or presence of a controlled substance in the person’s blood at the time of
the accident, regardless of whether the person had been offered or had refused
a chemica test. The medical facility or person performing the chemical
analysis shall disclose the results of the analysis to a prosecutor who requests
them for usein a criminal prosecution. The Michigan Supreme Court has held
that MCL 257.625a(6)(e); MSA 9.2325(1)(6)(e) renders the results of blood
tests admissible at trial irrespective of whether the physician-patient privilege
was waived or avalid search warrant was obtained. People v Keskimaki, 446
Mich 240, 247 (1994).

If adriver is deceased after an accident, a blood sample shall be withdrawn in
amanner directed by the medical examiner to determine the amount of alcohol
and/or presence of a controlled substance. The medical examiner shall give the
results of the chemical analysis to the law enforcement agency investigating
the accident; that agency shall forward the results to the Department of State
Police. MCL 257.625a(6)(f); MSA 9.2325(1)(6)(f).

Note: The nature of an “accident” was considered by the Michigan Supreme
Court in People v Keskimaki, supra. See Section 2.4(B)(1).

D. Evidentiary Effect of Defendant’s Refusal to Submit to a Chemical Test

A person’s refusal to submit to a chemical test under the implied consent
provisions of the Vehicle Code is admissible in a criminal prosecution for a
crime described in 8625c(1) only to show that a test was offered to the
defendant, but not as evidence in determining the defendant’s guilt or
innocence. Thejury shall beinstructed accordingly. MCL 257.625a(10); MSA
9.2325(1)(10).*

A jury instruction on the defendant’ s decision to forgo chemical testing appears
at CJl2d 15.9.

Note: The crimes described in 8625¢(1) are:

«  OUIL/OUID/UBAC under §625(1).
+  OWI under 8625(3).
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« OUIL/OUID/UBAC/OWI causing death or serious impairment
of abody function under 8625(4) or (5).

« Zerotolerance violations under 8625(6).
«  Child endangerment under 8625(7).

«  Operating acommercial motor vehicle and refusing to submit to
apreliminary chemical breath analysis under 8625a(5).

e Operating acommercial motor vehicle with an unlawful bodily
alcohol content under 8625m.

« Violation of a loca ordinance substantialy corresponding to
8625(1), (3), or (6), 8625a(5) or §625m.

e Felonious driving, negligent homicide, mansaughter, or
murder resulting from the operation of a motor vehicle, if the
police had reasonable grounds to believe the driver was
operating the vehicle: 1) while impaired by or under the
influence of alcohol and/or a controlled substance; 2) with an
alcohol content of 0.10 grams or more per 100 milliliters of
blood, per 210 liters of breath, or per 67 milliliters of urine; or,
3) inviolation of the zero tolerance provisions of §625(6).

E. Presumptions Arising from Results of Chemical Tests

Except in a prosecution relating solely to a violation of Vehicle Code
8625(1)(b) (UBAC) or 8625(6) (zero tolerance), the amount of alcohol in the
driver’s blood, breath, or urine as shown by a chemical analysis givesrise to
the following presumptions under MCL 257.625a(9); MSA 9.2325(1)(9):

« The defendant is presumed to be NOT impaired or NOT under the
influenceif there were 0.07 grams or less of alcohol per 100 milliliters
of blood, per 210 liters of breath, or per 67 milliliters of urine.

« The defendant is presumed to be impaired for purposes of Vehicle
Code §8625(3) if there were more than 0.07 grams but less than 0.10
grams of alcohol per 100 milliliters of blood, per 210 liters of breath,
or per 67 milliliters of urine.

« Thedefendant is presumed to be under the influenceif there were 0.10
grams or more of alcohol per 100 milliliters of blood, per 210 liters of
breath, or per 67 milliliters of urine.

F. Foundational Requirements for Admission of Chemical Tests

For the results of chemical tests of blood alcohol to be admitted into evidence,
they must meet the threshold relevancy requirements of MRE 401-403.
Applying these rules in the context of an OUIL case, the Court of Appeals has
noted that chemical test results are admissible if: 1) they have a tendency to
show that a defendant was more probably or less probably impaired or
intoxicated when driving; and, 2) the probative value of the evidence is not
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substantially outweighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations of undue delay, waste of
time, or needless presentation of cumulative evidence. Peoplev Campbell,
Mich App __ (N0 212907, July 2, 1999).

In Peoplev Wager,  Mich __ (No 113712, June 15, 1999), the Michigan
Supreme Court overruled holdingsin previous Court of Appeals casesthat had
conditioned the admissibility of chemical test results on a showing by the
prosecutor that the test was performed within a reasonable time after the
arrest.* In Wager and in Campbell, supra, both Michigan appellate courts held
that the passage of time between the arrest and the test goes to the weight, not
the admissibility of the test results.

The Campbell and Wager decisions did not address three other foundational
requirements that had been previously articulated by the Court of Appeals as
prerequisites for the admission of the results of chemica tests. These
requirements are:

e The operator administering the test was qualified.

e The proper method or procedure was followed in administering the
test.

« Thetesting device wasreliable.

See, e.g., People v Jacobsen, 205 Mich App 302, 305 (1994), rev’d on other
grounds 448 Mich 639 (1995), and People v Kozar, 54 Mich App 503, 509, n
2(1974). Presumably, these three requirements continue to apply; the Supreme
Court in Wager overruled Kozar, Jacobsen and other similar cases only “to the
extent that [they] adopt a ‘ reasonable time’ element.”

The propriety of test administration procedures was challenged by the
defendant in People v Wujkowski, 230 Mich App 181 (1998). In this case the
defendant was arrested for suspected drunk driving and transported to the
county jail for a Breathalyzer test. In response to OUIL charges, he moved to
suppress the test results, asserting that the officer performing the test failed to
observe him for 15 continuous minutes as required by 1994 AACS, R
325.2655(1)(e).* Prior to administering the test, the officer had continually
observed the defendant for 15 minutes, except for approximately six seconds
when the officer walked away to check the amount of time elapsed. During
those six seconds, another officer was with the defendant. There were no
allegationsthat the defendant placed anything in hismouth or regurgitated. The
district court denied the defendant’ s motion to suppress the test results, finding
that the officer’s momentary loss of view of the defendant was not significant
when viewed in the totality of the circumstances. The Court of Appeals agreed
with the district court, holding that the six second lapse was “so minimal that
the test results cannot be assumed to be inaccurate.” 230 Mich App at 186. The
panel further noted that exclusion of evidenceisnot necessarily the appropriate
remedy for every violation of an administrative rule; suppression is an
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Schwab, 173
Mich App 101
(1988), and
Peoplev
Prelesnik, 219
Mich App 173
(1996).

*Thisrule
prevents test
takers from
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placing anything
in their mouths
except for the
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appropriate remedy only when an egregious deviation from the rule leads to
questionable accuracy of the test results. 230 Mich App at 186-187.

For a case in which deviation from 1994 AACS, R 325.2655(1)(e) required
suppression of Breathalyzer test results, see People v Boughner, 209 Mich App
397, 399400 (1995), in which the Breathalyzer operator observed the
defendant for less than eight minutes, and throughout the 35 minutes before the
test was administered, avideotape showed that the defendant’ s hand was either
at hisface or mouth.

2.9  General Sentencing Considerations for 8625 and 8904
Offenses

This section addresses general principles and statutory provisions that apply
whenever the court imposes criminal penalties for offenses arising under
Vehicle Code 8625 and 8904. The criminal penalties for specific offenses are
listed in the discussion of each offense that appearsin Chapters 3 and 4 below.
A genera discussion of licensing and vehicle sanctions under the 1998
amendments to the Vehicle Code is found in Sections 2.10 and 2.11,
respectively.

A. Conflict Between the Code of Criminal Procedure and the Vehicle
Code

A conflict between the penal provisions of the Vehicle Code and the Code of
Criminal Procedure must be resolved in favor of the more specific Vehicle
Code provisions. In Wayne County Prosecutor v Wayne Circuit Judge, 154
Mich App 216 (1986), thetrial court sentenced a defendant convicted of OUIL-
3d to athree year probationary term with 20 weekendsto be servedinjail. This
sentence was authorized by the Code of Criminal Procedure, MCL 771.1(1);
MSA 28.1131(1), which authorized probationary sentences for felony and
misdemeanor convictions other than for first degree murder, treason, first and
second degree criminal sexual conduct, armed robbery, and major controlled
substance offenses. The prosecutor filed a motion for superintending control,
asserting that the defendant should have been sentenced under the general
penal provision of the Vehicle Code that mandated a sentence of one to five
yearsin prison and/or afine of not less than $500.00 nor more than $5,000.00.
(MCL 257.902; MSA 9.2602.) The Court of Appeals vacated the sentence,
holding as follows:

“Where there are two acts or provisions, one of which
is special and particular, and certainly includes the
matter in question, and the other general which, if
standing alone, would include the same matter and
thus conflict with the special act or provision, the
special must be taken as intended to constitute an
exception to the general act....The dates on which the
two statutes were enacted or reenacted areirrelevant; a
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later statute which is general and affirmative in its
provisions will not abrogate a former one which is
particular or special....Hence, even though 8902 of the
vehicle code has not been amended since 1949,
whereas the probation statute was reenacted as
recently as 1982 PA 470, nonetheless, the former
controls.” 154 Mich App at 221.

Applying theforegoing principlesto the case at bar, the Court of Appealsfound
that the trial court should have imposed a prison term and/or fine on the
defendant as provided in the Vehicle Code. However, the tria court’s
probationary order was not invalid; in the court’s discretion, it could
supplement the probationary order with a fine of not less than $500.00 nor
more than $5,000.00 to comply with the Vehicle Code's genera pena
provision. 154 Mich App at 221-222.

B. Establishing Prior Convictions

In repeat drunk driving and DWLS cases, a prior conviction* shal be *See Section
established at or before sentencing by one or more of the following: 3;1.(@.2_1‘0@
niton o

« Anabstract of conviction. ng\zrcﬂonp

« A copy of the defendant’ s driving record.
« Anadmission by the defendant.

See MCL 257.625(16); MSA 9.2325(16) and MCL 257.904(9): MSA
9.2604(9).

A jury has no role in determining whether the defendant has been convicted of
prior drunk driving offenses. People v Weatherholt, 214 Mich App 507, 512
(1995).

C. Alcohol Assessment and Counseling in Drunk Driving Cases

MCL 257.625b(5); MSA 9.2325(2)(5) contains a cohol assessment provisions
for offenders who violate the following Vehicle Code provisions:

« OUIL/OUID/UBAC under 8625(1) or a substantially corresponding
local ordinance;

e OWI under 8625(3) or a substantially corresponding local ordinance;

« OUIL/OUID/UBACI/OWI causing death under 8625(4);

« OUIL/OUID/UBAC/OWI causing serious impairment of a body
function under 8625(5);

« Zeo tolerance violations under 8625(6) or a substantialy
corresponding local ordinance; or,

« Child endangerment under 8625(7).
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Before imposing sentence for one of the foregoing offenses, the court shall
order both first-time and repeat offenders to undergo screening and assessment
by a person or agency designated by the Office of Substance Abuse Servicesto
determine whether they are likely to benefit from rehabilitative services,
including alcohol or drug education and alcohol or drug treatment programs.
The court may order a first-time offender to participate in and successfully
complete one or more appropriate rehabilitative programs as part of the
sentence. If an offender has one or more prior convictions, the court shall order
participation in and successful completion of such a program or programs. All
offenders shall pay the costs of the screening, assessment, and rehabilitative
services.

D. Restitution for Costs in Drunk Driving Cases

The court may order any defendant convicted of aVehicle Code 8625 violation
to pay the costs of prosecution. MCL 257.625(12); MSA 9.2325(12).

Orders to reimburse the expenses of prosecution are also authorized under
MCL 769.1f; MSA 28.1073(5), for offenders who violate the following
provisions:

« OUIL/OUID/UBAC under 8625(1) or a substantially corresponding
local ordinance;

e OWI under 8625(3) or a substantially corresponding local ordinance;
« OUIL/OUID/UBACI/OWI causing death under 8625(4);

« OUIL/OUID/UBAC/OWI causing serious impairment of a body
function under 8625(5);

« Zeo tolerance violations under 8625(6) or a substantialy
corresponding local ordinance;

Child endangerment under 8625(7); or,

e Operating a commercial motor vehicle with an unlawful bodily
alcohol content under 8625m or a substantially corresponding local
ordinance.

For the above violations, MCL 769.1f; MSA 28.1073(5) further permits the
court to order reimbursement to the state or a local unit of government for
expensesincurred in relation to the violation. These expenses include wages of
law enforcement personnel, wages of fire department and emergency medical
service personnel, and costs of medical supplies used in providing services.

If the court places the defendant on probation or parole, it shall make
reimbursement of expenses related to the violation a condition of probation or
parole. Failure to make a good faith effort to comply with the court’ s order for
reimbursement shall be grounds for revocation of probation or parole. MCL
769.1f(5); MSA 28.1073(5)(5).
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E. Community Service in Drunk Driving Cases

Persons sentenced to perform community service for a violation of Vehicle
Code 8625 may not receive compensation and must reimburse the state or
appropriate local unit of government for the cost of supervision incurred by the
state or local unit of government as a result of the person’s activities in that
service. MCL 257.625(13); MSA 9.2325(13).

F. Applying the Sentencing Guidelines

Legidative sentencing guidelines were enacted by 1998 PA 317, codified at
Chapter XV 11 of the Code of Criminal Procedure, MCL 777.1 et seq; MSA 28.-
--. These guidelines apply to offenses committed on or after January 1, 1999.
They apply to every felony and to every misdemeanor punishable by more than
one year of imprisonment, if there isjudicial sentencing discretion and if the
offense was enacted prior to the enactment of the guidelines.

As of September 1, 1999, amendments to the sentencing guidelines were
pending before the Michigan Legislature. The following discussion will begin
by describing the guidelines provisions concerning offenses under Vehicle
Code 8625 and 8904 that were in effect on September 1, 1999. Then, the
discussion will summarize pertinent amendments contained in SB 373, which
was pending before the Michigan Senate on that date.

1. Guidelines Provisions as of September 1, 1999

MCL 777.11-.19; MSA 28.-- contain a list of over 700 offenses to which the
sentencing guidelines apply. Because the 1998 amendments to the Vehicle
Code were enacted after the passage of these sentencing guidelines provisions,
the guidelines do not apply to the following offenses:

« Felony child endangerment under MCL 257.625(7); MSA 9.2325(7).

« Allowing an intoxicated person to operate a vehicle, causing death or
serious impairment of a body function under MCL 257.625(9); MSA
9.2325(9).

« Allowing a person to operate a vehicle with a suspended or revoked
license, causing death or serious impairment of a body function under
MCL 257.904(7); MSA 9.2604(7).

« Driving with asuspended or revoked license, causing death or serious
impairment of a body function under MCL 257.904(4)—5); MSA
9.2604(4)—(5).

As of September 1, 1999, the sentencing guidelines also contain no reference
to the following felony penalties contained in the 1998 amendments to the
Vehicle Code:

« Vehicle Code 8625(10)(c) (OWI—third offense within ten years);
or,
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« Vehicle Code 8625m(5) (operating a commercia vehicle with an
unlawful bodily alcohol content—third offense within ten years).

It is unclear how the sentencing guidelines apply to felony OUIL offenses
(third offense within ten years) as contemplated by the 1998 amendmentsto the
Vehicle Code—the guidelines refer to “OUIL—Third Offense” under prior
MCL 257.625(7)(d); MSA 9.2325(7)(d).

For purposes of scoring an offense to which the guidelines apply, there are 19
offense variables. The court determines which of these offense variables to
score for a given offense according to the category of the offense. All offenses
are categorized into the following crime groups related to the general nature of
the offense:

« Crimes Against a Person.

« Crimes Against Property.

« Crimes Involving a Controlled Substance.
« Crimes Against Public Order.

« Crimes Against Public Safety.

« Crimes Against Public Trust.

In scoring offense variables, the court looks to the crime group to which the
offense belongsin order to determine which of the 19 variablesit should score.
For example, certain offense variables are to be scored for Person offenses,
while adifferent selection of variablesisto be scored for Public Order offenses.
See MCL 777.22; MSA 28.-- for alist of the offense variables that should be
scored for each crime group.

Pursuant to MCL 777.12; MSA 28.--, Vehicle Code 8625 offenses belong to
the following Crime Groups:

e OUIL causing death under § 625(4) — Crimes Against a Person.

e OUIL causing serious impairment of a body function under 8625(5)
— Crimes Against a Person.

e OUIL-3d under former 8625(7)(d) — Crimes Against Public Safety.

« Disposing of avehicleto avoid forfeiture under 8625n(10) — Crimes
Against Public Order.

Offense Variable 18 is of particular interest in drunk driving cases, as it
considers operator ability affected by alcohol or drugs. The number of points
assigned to an offense under this variable increases with the percentage of
bodily alcohol content.

The sentencing guidelines also identify seven prior record variables that are
assigned points according to circumstances described in MCL 777.50-.57;
MSA 28.--. For purposes of scoring, prior felonies are assigned a class
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designation with the letters “A” — “H” according to the seriousness of the
crime. When scoring prior record variables under the sentencing guidelines
legislation, the following provisions are of interest in cases involving prior
convictions for drunk driving offenses:

In scoring prior record variables 1 or 3 (high severity felony
convictions or juvenile adjudications in classes A — D), the court
should count OUIL causing death under Vehicle Code §8625(4). MCL
777.12,51,.53; MSA 28.--.

In scoring prior record variables 2 or 4 (low severity felony
convictions or juvenile adjudications in classes E — H), the court
should count OUIL-3d under prior Vehicle Codes 8625(7)(d), OUIL
causing serious impairment of a body function under Vehicle Code
8625(5), and disposing of a vehicle to avoid forfeiture under Vehicle
Code 8625n(10). MCL 777.12,.52,.54; MSA 28.--.

In scoring prior record variable 5 (prior misdemeanor convictions or
juvenile adjudications), the court should count all prior misdemeanor
convictions and prior misdemeanor juvenile adjudications for
operating a vehicle, vessel, aircraft, or locomotive while under the
influence of or impaired by alcohol, a controlled substance, or a
combination of alcohol and a controlled substance. However, prior
misdemeanor convictions that are used to enhance the current offense
to felony status cannot be scored. For example, in afelony OUIL case
(involving athird offense within ten years), the two prior convictions
used to enhance the offense to felony status are not scored, but any
other additional prior misdemeanor OUIL conviction will be. MCL
777.55(2)(b); MSA 28.--.

2. Amendments Pending as of September 1, 1999

Senate Bill 373 would revise the list of sentencing guidelines offenses to
include many offenses that were created or changed by the 1998 amendments
to the Vehicle Code. These offenses would be assigned class designations for
purposes of scoring prior record variables. A list of some of the added Vehicle
Code offenses and their class designationsis as follows:

OUIL, third offense within ten years, under 8625(8)(c) — Class E.

Allowing an intoxicated person to operate a vehicle, causing death or
serious impairment of a body function under 8625(9) — Class E
(causing death) and G (causing serious impairment).

OWI—third offense within ten years, under 8625(10)(c) — ClassE.

Operating a commercial vehicle with an unlawful bodily alcohol
content—third offense within ten years, under 8625m(5) — Class E.

Driving with a suspended or revoked license, causing death or serious
impairment of abody function, under 8904(4)—5) — Class C (causing
death) and G (causing serious impairment).
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« Allowing a person to operate a vehicle with a suspended or revoked
license, causing death or serious impairment of a body function under
MCL 257.904(7); MSA 9.2604(7) — Class E (causing death) and G
(causing serious impairment).

With respect to scoring an offense to which the guidelines apply, the pending
amendments would eliminate the six crime group categories, and instruct
courtsto score all of the offense variables for each offender.

G. Sentence Credit

Offenders are not entitled to sentence credit under MCL 769.11b; MSA
28.1083(2) for:

« Time spent as a resident in a private rehabilitation program as a
condition of probation. People v Whiteside, 437 Mich 188 (1991).

« Time spent on atether program, if participation in the program is not
due to the offender’ s being denied or unable to furnish bond. People v
Reynolds, 195 Mich App 182 (1992).

In Reynolds, the Court of Appeals noted that the Double Jeopardy Clauses of
the Michigan and federal constitutions only require sentence credit for
confinements amounting to time spent “in jail.” The Court of Appeals
characterized the tether program at issue in the case as a “restriction, not a
confinement.” 195 Mich App at 184.

2.10 Licensing Sanctions

This section generally addresses driver’s license suspensions and revocations
that may be imposed by the Secretary of State in casesinvolving aviolation of
8625 or 8904 of the Vehicle Code. It aso contains information about restricted
licenses, license reinstatement after revocation, and appeal s to the circuit court
from alicensing sanction imposed by the Secretary of State.

Note: Prior to October 1, 1999, both courts and the Secretary of State had
statutory authority to order licensing sanctions for certain offenses,
including OUIL, UBAC, and OUIL/OWI causing death or serious injury.
For arrests after October 1, 1999, the authority to impose licensing sanctions
has been consolidated in the Secretary of Statein all cases, except for:

e Drug suspensions ordered under MCL 333.7408a; MSA
14.15(74084); or,

« No proof of insurance convictions under MCL 257.328;, MSA
9.2028.
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A. Sanctions for Persons Who Commit an Offense While Driving with a
Suspended or Revoked License

1. Driving with a Suspended or Revoked License and Causing Death
or Serious Impairment of a Body Function

The Secretary of State must revoke adriver’ slicense upon receiving records of
conviction of driving whilelicense suspended/revoked causing death or serious
impairment of a body function under Vehicle Code 8904(4) or (5). MCL
257.303(2)(d); MSA 9.2003(2)(d). Under MCL 257.303(4); MSA 9.2003(4),
the offender’ sdriving privileges shall not be renewed or restored until the later
of the following:

“(a) The expiration of not less than 1 year after the *A similar
license was revoked or denied. provision
appears at MCL
-~ 257.52(1); MSA
“(b) the expiration of not lessthan 5 years after the date 9.1852(1).

of a subsequent revocation or denial occurring within
7 years after the date of any prior revocation or
denial.”*

MCL 257.303(4); MSA 9.2003(4) additionally providesthat the offender must
“meet the requirements of the department” to obtain restoration.

Note: A conviction of driving while license suspended/revoked causing
death or seriousimpairment of abody function under V ehicle Code §904(4)
or (5) can also cause the Secretary of Stateto revokeadriver’'slicenseif this
offense occurs in combination with certain drunk driving offenses. See
MCL 257.303(2)(c)(i) and (f)(i); MSA 9.2003(2)(c)(i) and (f)(i), discussed
below at Section 2.10(B).

2. Other Offenses Committed While Driving with a Suspended or
Revoked License

Licensing sanctions for other offenses committed while driving with a *Vehicle Code
suspended or revoked license are found in MCL 257.904(10)—(12); MSA §732 contains
9.2604(10)—(12). Under these provisions, the Secretary of State must impose abstract

o . . . . . requirements.
additional licensing sanctions upon persons convicted of or found responsible Veiclﬂ aions
for the unlawful operation of a vehicle or amoving violation reportable under reportable under
Vehicle Code §732 while driving with a suspended or revoked license.* The §732arelistedin

[ i Section 2.12(C).
periods of sanction are as follows: ion 2.12(C)

« If the violation occurred during a suspension of definite length, or if
the violation occurred before the person was approved for a license
following revocation, the Secretary of State must impose an additional
like period of suspension or revocation. MCL 257.904(10); MSA
9.2604(10).

« If the violation occurred while the person’s license was indefinitely
suspended, or if the person’s application for alicense was denied, the
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*MCL 257.319a
—.319b; MSA
9.2019(1)—2)
contain general
provisions
governing
suspensions or
revocations of
commercia
vehicle licenses.

*Vehicle Code
8625(6) isthe
“zero tolerance’
provision.
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Secretary of State must impose a 30 day period of suspension or
denial. MCL 257.904(11); MSA 9.2604(11).

« Upon receiving arecord of the conviction, bond forfeiture, or a civil
infraction determination of a person for unlawful operation of a
commercial motor vehicle while the vehicle group designation is
suspended under Vehicle Code 8319a or 8319b* or revoked, the
Secretary of State shall immediately impose an additional like period
of suspension or revocation. This provision applies only if the
violation occurs: 1) during a suspension of definite length; 2) before
the person is approved for a license following a revocation; or, 3)
when the person is operating a commercial vehicle while disqualified
under the Commercial Motor Vehicle Safety Act of 1986, 49 USC
31301 et seq. (containing federal criminal penalties for operating a
commercia carrier under the influence of drugs or acohol). MCL
257.904(12); MSA 9.2604(12).

The licensing sanctions in Vehicle Code 8904(10)—(12) do not to apply to
persons who operate a vehicle solely for the purpose of protecting human life
or property if the life or property is endangered and summoning prompt aid is
essential. MCL 257.904(15); MSA 9.2604(15).

Revocation of Driver’s License for Drunk Driving Offenses

The Secretary of State shall revoke a person’s driver’s license upon receipt of
appropriate records of conviction of certain drunk driving offenses or
combinations of drunk driving offenseslisted in MCL 257.303(2)(c)—f); MSA
9.2003(2)(c)—f). These offenses are:

“(2)(c) Any combination of 2 convictions within 7 years for any of the
following or a combination of 1 conviction for a violation or attempted
violation of section 625(6)* and 1 conviction for any of thefollowing within
7 years:

() A violation or attempted violation of section 625(1), (3), (4), (5),
or (7) [proscribing OUIL, OUID, UBAC, OWI, OUIL/OWI causing
death or serious impairment of a body function, and child
endangerment] or section 904(4) or (5) [proscribing DWLS causing
death or serious impairment of a body function].

(i) A violation of former section 625(1) or (2) or former section
625b. [Former 8625(1) provided criminal penalties for OUIL and
OUID. Former 8625(2) prohibited driving with a blood alcohol
content of 0.10 percent or more. Former 8625b provided criminal
penalties for OWI.]

(i) A violation or attempted violation of section 625m [operating a
commercia motor vehiclewith an unlawful bodily acohol content].

(iv) Negligent homicide, manslaughter, or murder resulting from the
operation of avehicle or an attempt to commit any of those crimes.
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“(d) One conviction for aviolation or attempted violation of section 625(4)
or (5) or section 904(4) or (5). [OUIL/OWI or DWLS causing death or
serious impairment of a body function.]

“(e) One conviction of negligent homicide, manslaughter, or murder
resulting from the operation of a vehicle or an attempt to commit any of
those crimes.

“(f) Any combination of 3 convictions within 10 years for any of the
following or 1 conviction for a violation or attempted violation of section
625(6) and any combination of 2 convictionsfor any of the following within
10years, if any of the convictions resulted from an arrest on or after January
1, 1992:

() A violation or attempted violation of section 625(1), (3), (4), (5),
or (7) [proscribing OUIL, OUID, UBAC, OWI, OUIL/OWI causing
death or serious impairment of a body function, and child
endangerment] or section 904(4) or (5) [proscribing DWLS causing
death or serious impairment of a body function].

(i1) A violation of former section 625(1) or (2) or former section
625b. [Former 8625(1) provided criminal penalties for OUIL and
OUID. Former 8625(2) prohibited driving with a blood alcohol
content of 0.10 percent or more. Former 8625b provided criminal
penalties for OWI.]

(i) A violation or attempted violation of section 625m [operating a
commercia motor vehiclewith an unlawful bodily acohol content].

(iv) Negligent homicide, manslaughter, or murder resulting from the
operation of avehicle or an attempt to commit any of those crimes.”

Multiple convictions or civil infraction determinations resulting from the same
incident shall be treated as a single violation for purposes of license denial or
revocation. MCL 257.303(5); MSA 9.2003(5).

Under MCL 257.303(4); MSA 9.2003(4), the offender’s driving privileges
shall not be renewed or restored until the later of the following:

“(a) The expiration of not less than 1 year after the
license was revoked or denied.

“(b) the expiration of not lessthan 5 years after the date
of a subsequent revocation or denial occurring within
7 years after the date of any prior revocation or
denial.”*

MCL 257.303(4); MSA 9.2003(4) additionally providesthat the offender must
“meet the requirements of the department” to obtain restoration.
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*These
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cited at Section
2.10(B).

* See Section
1.4(D) for a
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“ignition
interlock
device.”
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C. Reinstatement of License After Revocation Expires — Issuance of

Restricted License After Drunk Driving Conviction

If a person’s license has been denied or revoked upon conviction of a drunk
driving offense as provided in MCL 257.303(2)(c), (d), or (f); MSA
9.2003(2)(c), (d), or (f),* that person may apply for alicense or reinstatement
of alicense after expiration of the one or five year period set forth in MCL
257.303(4); MSA 9.2003(4). To obtain restricted driving privileges, the
petitioner must rebut the presumption resulting from the prima facie evidence
of his or her convictions by clear and convincing evidence, and “meet the
requirements of the department.” MCL 257.303(4)(b)-(c); MSA 9.2003(4)(b)-
(c). Secretary of State promulgated rules R 257.301-314 define the
“requirements of the department” in more detail. If the hearing officer issuesa
restricted license following a hearing held after October 1, 1999, the officer
shall impose both of the following requirements contained in MCL 257.322(6);
MSA 9.2022(6):

“(@ Require installation of a functioning ignition
interlock device...on each motor vehicle the person
owns or intends to operate, the costs of which shall be
borne by the person whose license is restricted.*

“(b) Condition issuance of a restricted license upon
verification by the secretary of state that an ignition
interlock device has been installed.”

Restricted licenses requiring an ignition interlock device shall be issued for a
one year period. After that time, the hearing officer may continue the ignition
interlock requirement for any length of time. MCL 257.322(9); MSA
9.2022(9).

Employer-owned vehicles that will be operated by an employee whose
restricted license contains an ignition interlock requirement need not be
equipped with such a device. However, the Secretary of State must notify the
employer of the employee' s license restriction. This employer-owned vehicle
exception does not apply to vehicles operated by a self-employed person who
uses the vehicle for both business and personal use. MCL 257.322(8); MSA
9.2022(8).

The hearing officer must not issue a restricted license under the foregoing
provisions that would permit the person to operate acommercial motor vehicle
that hauls hazardous materials. MCL 257.322(7); MSA 9.2022(7).

For discussion of penaltiesimposed for ignition interlock deviceviolations, see
Section 5.1.
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D. Suspension of Driver’s License for 8625 Offenses

1. Periods of Suspension

Suspension of a driver’s license for a drunk driving violation under Vehicle
Code 8625 or 8625m (operating acommercial vehicle with an unlawful bodily
alcohol content) is governed by MCL 257.319(8); MSA 9.2019(8).* The
applicable periods of suspension are as follows:

180 days for a violation of 8625(1) (OUIL/OUID/UBAC) if the
defendant has no prior convictions within seven years. After
expiration of the first 30 days of suspension, a restricted license may
be issued for al or a portion of the suspension.

90 days for a violation of 8625(3) (OWI) if the defendant was
impaired due to the consumption of intoxicating liquor only and has
no prior convictions within seven years.* A restricted license may be
issued for al or a portion of the suspension.

180 days for a violation of 8625(3) (OWI) if the defendant was
impaired due to the consumption a controlled substance or a
combination of a controlled substance and intoxicating liquor and has
no prior convictions within seven years. A restricted license may be
issued for al or a portion of the suspension.

30 daysfor aviolation of 8625(6) (zero tolerance) if the defendant has
no prior convictions within seven years. A restricted license may be
issued for al or a portion of the suspension.

90 daysfor aviolation of 8625(6) (zero tolerance) if the defendant has
one or more prior convictions of violating 8625(6) within seven years.
In this instance, the statute makes no provision for issuance of a
restricted license during the period of the suspension.*

180 days for violation of 8625(7) (child endangerment) if the
defendant had no prior convictions within seven years. After
expiration of the first 90 days of suspension, a restricted license may
be issued.

90 daysfor aviolation of 8625m (operating acommercial vehiclewith
an unlawful bodily alcohol content) if the defendant has no prior
convictions within seven years. A restricted license may be issued for
all or aportion of the suspension.

2. Restricted Licenses

A restricted license issued under MCL 257.319; MSA 9.2019 shall permit the
defendant to drive under one or more of the circumstances listed in subsection
(14) of the statute. These circumstances are:

“(a) In the course of the person’s employment or occupation.
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“(b) To and from any combination of the following:
(i) The person’ s residence.
(if) The person’s work location.

(ii1) An acohol or drug education or treatment program as ordered
by the court.

(iv) The court probation department.
(V) A court-ordered community service program.

(vi) An educational institution at which the person is enrolled as a
student.

(vii) A place of regularly occurring medical treatment for a serious
condition for the person or a member of the person’s household or
immediate family.”

Whiledriving, a person subject to arestricted license shall carry proof of hisor
her destination, and the hours of any employment, class, or other reason for
traveling. The person must display this proof upon the request of a police
officer. MCL 257.319(15); MSA 9.2019(15).

The Court of Appeals has narrowly construed the word “occupation” in a
similar restricted license provision that preceded the current statute. In People
v Seeburger, 225 Mich App 385 (1997), it held that “occupation” does not
include child rearing as the second career of a working single parent, and
refused to allow modification of arestricted licenseto permit aworking mother
to drive her children to and from school and day care.

E. Appeals From Licensing Sanctions

Persons aggrieved by afina determination by the Secretary of State denying,
revoking, suspending, or restricting a driver’s license may file an appeal with
the Secretary of State pursuant to MCL 257.322; MSA 9.2022. This statute
empowers the Secretary of State to appoint hearing officers to hear such
appeals, and sets forth procedural requirements for hearings.

The hearing officer’s decision may be appeaed to the circuit court. MCL
257.323; MSA 9.2023 governs appeals to circuit court from a fina
determination by the Secretary of State denying, revoking, suspending, or
restricting adriver’s license.

1. Appeal Procedures in Circuit Court

Under MCL 257.323(1); MSA 9.2023(1), appeals are taken to the circuit court
inthe county where the aggrieved person resides, except in thefollowing cases:
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« If the appeal arises from arefusal to submit to a chemical test under *For appealsin
the implied consent statute, Vehicle Code 8625f, it is taken in the Cases where

% license sanctions
county where the person was arrested. wereimposedfor

« |If theappeal involves afailure to produce evidence of insurance under {f;ﬁ';%i‘;bg
Vehicle Code 8328, it is taken pursuant to the trial court’s order. under theimplied

consent statute,
The aggrieved person must file the petition for review within 63 days after the see Section

Secretary of State's determination is made; however, for good cause shown, 23(C)(4)-
this period may be extended to 182 days after the determination.

Oncethe petition for review isfiled, the circuit court must enter an order setting
the case for hearing on aday certain not more than 63 days after the date of the
order. The order, the petition for review, and all supporting affidavits must be
served on the Secretary of State’s office in Lansing. The petition must include
thedriver’ sfull name, address, birth date, and driver’ slicense number. Service
must be made not less than 20 days before the hearing date, unless the
aggrieved person is seeking a review of the record made at the administrative
hearing. In the latter case, service must be made not less than 50 days before
the hearing date. MCL 257.323(2); MSA 9.2023(2).

2. Standard of Review

For certain license denials, suspensions, or restrictions, the court may take
testimony and examine all the facts and circumstances relating to the sanction.
The sanctions for which thislevel of review is permitted are as follows:

«  DWLS suspensions imposed under Vehicle Code §8904(10) or (11).

e A first violation under the implied consent statute, Vehicle Code
8625f.

« A refusal to issue a license to a person afflicted with a physical or
mental disability or disease preventing that person from exercising
reasonable and ordinary control over a vehicle under Vehicle Code
8303(1)(9).

« A suspension or restriction, of alicense based on aphysical or mental
disability or infirmity, or upon an unsafe driving record under Vehicle
Code 8§320.

« Alicensing action under V ehicle Code 8310d, governing probationary
licenses.

In theforegoing cases, the court may affirm, modify, or set asidetherestriction,
suspension, or denial; however, it may not order the Secretary of Stateto issue
a restricted or unrestricted license that would permit a person to drive a
commercial motor vehicle hauling a hazardous material. The petitioner shall
file a certified copy of the court’s order with the Secretary of State's office in
Lansing within seven days after entry of the order. MCL 257.323(3); MSA
9.2023(3).
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For denials, suspensions, restrictions, or revocationsimposed for Vehicle Code
violations other than those listed above, the scope of judicial review is more
limited. Under MCL 257.323(4); MSA 9.2023(4), the court shall confine its
consideration to areview of the administrative hearing or driving records for a
statutory legal issue, and shall not grant restricted driving privileges. The court
shall set aside the hearing officer's determination only if the petitioner’s
substantial rights have been prejudiced because the determination is any of the
following:

« Inviolation of the U.S. Constitution, the Michigan Constitution, or a
Statute.

« Inexcessof the Secretary of State’ s statutory authority or jurisdiction.

« Made upon unlawful procedure resulting in material prejudice to the
petitioner.

« Not supported by competent, material, and substantial evidence on the
whole record.

« Arbitrary, capricious, or clearly an abuse or unwarranted exercise of
discretion.

« Affected by other substantial and material error of law.

Note: For license denials or revocations imposed under MCL 257.303;
MSA 9.2003, the following provision regarding judicial review applies.

“Judicial review of an administrative licensing
sanction under section 303 shall be governed by the
law in effect at the time the offense was committed or
attempted. If 1 or more of the convictionsinvolved in
an administrative licensing sanction is a violation or
attempted violation of this act committed or attempted
after January 1, 1992, judicia review of that sanction
shall be governed by the law in effect after January 1,
1992.” MCL 257.320e(6); MSA 9.2020(5)(6).

F. Stay of Licensing Sanction Pending Appeal from Misdemeanor Drunk
Driving Conviction

In misdemeanor drunk driving cases, MCL 257.625b(6); MSA 9.2325(2)(6)
provides for a stay of licensing sanctions pending appeal as follows:

“If the judgment and sentence are appeded to the
circuit court, the court may ex parte order the secretary
of state to stay the suspension, revocation, or restricted
license issued by the secretary of state pending the
outcome of the appeal.”
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This provision does not specify the drunk driving offenses to which it applies.
Asit refersto appealsto circuit court, it apparently applies to the misdemeanor
violations mentioned in Vehicle Code 8625b, which are:

« OUIL/OUID/UBAC in violation of 8625(1) or a substantially
corresponding local ordinance.

« OWI in violation of 8625(3) or a substantially corresponding local
ordinance.

« Zeo tolerance violations under 8625(6) or a substantially
corresponding local ordinance.

« Child endangerment under 8625(7).

e Operating a commercial motor vehicle with an unlawful bodily
alcohol content under 8625m or a substantially corresponding local
ordinance.

2.11 Vehicle Sanctions

The 1998 amendments to the Vehicle Code authorize (or, in some cases,
require) courts to impose vehicle sanctions as part of the sentence for certain
drunk driving or DWLS offenses. These sanctions consist of vehicle
immobilization under MCL 257.904d; MSA 9.2604(4), and vehicle forfeiture
under MCL 257.625n; MSA 9.2325(14). Additionally, the Secretary of State
may deny registration to certain offenders under MCL 257.219(1)(d), (2)(d);
MSA 9.1919(1)(d), (2)(d). This section generally addresses procedures that
apply when imposing the foregoing vehicle sanctions. Information about the
mandatory imposition or duration of these sanctions in the context of specific
offensesis found in the discussion of these offenses that follows in Chapters 3
and 4. Penalties for violations of vehicle sanctions are found in Chapter 5.

Note: In addition to the vehicle sanctions discussed in this section, the
Vehicle Code also authorizes registration plate confiscation and driver’'s
license restrictions requiring installation of an ignition interlock device.
Registration plate confiscation is discussed at Section 2.5. Restricted
licenses requiring installation of an ignition interlock device are addressed
at Section 2.10(C).

A. Immobilization

Vehicle immobilization is intended to limit the repeat offender’s access to
motor vehicles. MCL 257.904d(8)(b); MSA 9.2604(4)(8)(b) defines
“immobilization” of a vehicle to mean “requiring the motor vehicle involved
in the violation immobilized in a manner provided in section 904e.”

MCL 257.904e(1); MSA 9.2604(5)(1) authorizes courts to order vehicle
immobilization “by the use of any available technology approved by the court
that locks the ignition, wheels, or steering of the vehicle or otherwise prevents
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any person from operating the vehicle or that prevents the defendant from
operating the vehicle.” The statute further gives the court discretion to order
storage of an immobilized vehicle in a place and manner it deems appropriate.
The defendant may be ordered to pay the costs of immobilization and storage.

Note: Immobilization technology is being privatized and must be paid for
by the defendant. Immobilization techniques include:

« Ignition lock.
e Steering column lock or club.
«  Wheel boot.

« Impoundment.
e Tethering the defendant.

Under MCL 257.904d(4); MSA 9.2604(4)(4), immobilization can be ordered
if authorized or required by statute, and:

» Thedefendant owns, co-owns, leases, or co-leases the vehicle; or,

e The vehicle's owner, co-owner, lessee, or co-lessee knowingly
permitted the defendant to drive the vehicle in violation of Vehicle
Code 8625(2) or 8904(1), regardless of whether a conviction resulted.
The owner may request a court hearing on the issue of whether he or
she “knowingly” allowed the defendant to operate the vehicle.

1. Offenses Subject to Immobilization

Depending upon the offense (or number of offenses), vehicle immobilization
may be a mandatory sanction, or one imposed at the court’ s discretion.

Mandatory Immobilization - MCL 257.904d(1)—(2); MSA 9.2604(4)(1)—2)
require vehicle immobilization upon conviction of the following violations of
Vehicle Code 8625 and §904:

« Any violation of 8625(4) or (5) (OUIL/OUID/UBAC/OWI causing
death or serious impairment of a body function).

— Firgt-time offenders are subject to immobilization for a
maximum 180 days.

— Offenders with one conviction within seven years after a prior
conviction are subject to immobilization for not less than 90
days or more than 180 days.*

— Offenders with two or more prior convictions within ten years
are subject toimmobilization for not lessthan one year or more
than three years.

« Any violation of 8904(4) or (5) (DWLS causing death or serious
impairment of a body function). First time offenders and offenders
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with one prior 8904 suspension within seven years are subject to
immobilization for not more than 180 days.

« A moving violation committed while driving with a suspended/
revoked license and occurring within seven years of two or more prior
suspensions, revocations, or denials imposed under 8904(10), (11), or
(12) (which impose additional licensing sanctions on persons who
commit moving violations while driving with a suspended/revoked
license)

— Offenders with any combination of two or three prior
suspensions, revocations, or denials under 8904(10), (11), or
(12) within the past seven years are subject to immobilization
for not less than 90 days or more than 180 days.

— Offenders with any combination of four or more prior
suspensions, revocations, or denials under 8904(10), (11), or
(12) within the past seven years are subject to immobilization
for not less than one year or more than three years.

« A violation of 8625(1), (3), or (7) (OUIL, OUID, UBAC, OWI, or * See Section
child endangerment) within seven years after one prior conviction or LA(G) fora

within ten years after two or more prior convictions:* f}'g::g'r“o” of

— Offenders with one conviction within seven years after aprior conviction.”
conviction are subject to immobilization for not less than 90
days or more than 180 days.

— Offenders with two or more prior convictions within 10 years
are subject toimmobilization for not lessthan one year or more
than three years.

I mmobilization in the Court’s Discretion - The court has discretion to order
immobilization for the following offenses:

« For first offenders under 8625(1), (3), or (7) (OUIL, OUID, UBAC,
OWI, or child endangerment), the court has discretion to order vehicle
immobilization for not more than 180 days. MCL 257.904d(1)(a);
MSA 9.2604(4)(1)(a).

« For a moving violation committed while driving with a suspended/
revoked license and occurring within seven years of one prior
suspension, revocation, or denia under 8904(10), (11), or (12), the
court may order immobilization for not more than 180 days. MCL
257.904d(2)(a); MSA 9.2604(4)(2)(a).

The immobilization provisions in MCL 257.904d; MSA 9.2604(4) do not
apply in casesinvolving the following circumstances listed in subsection (7) of
the statute:

« Suspensions, revocations, or denials based on a violation of the
Support and Parenting Time Enforcement Act, MCL 552.601 et seq.;
MSA 25.164(1) et seq.
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« Rental vehicles.
« Vehiclesregistered in other states.

e Violations of Chapter [I of the Vehicle Code, regarding
administration, registration, certificate of title, and anti-theft, or a
substantially corresponding local ordinance.

« Violations of Chapter V of the Vehicle Code, the Financia
Responsibility Act, or asubstantially corresponding local ordinance.

« Violations for failure to change address, under the Vehicle Code or a
substantially corresponding local ordinance.

« Parking violations, under the Vehicle Code or a substantially
corresponding local ordinance.

« Badcheck violations, under state law, or asubstantially corresponding
local ordinance.

« Equipment violations, under the Vehicle Code or a substantially
corresponding local ordinance.

« A pedestrian, passenger, or bicycle violation, other than aviolation of:

— MCL 436.1703(1) or (2); MSA-- (purchases of alcohol by
minors); or,

— MCL 257.624a or 624b; MSA 9.2324(1) or (2) (open
container, minor in possession of alcohal); or,

— Aloca ordinance substantially corresponding to the foregoing
statutes.

2. Procedures for Immobilization

If the drunk driving or DWLS charges against a repeat offender may result in
immobilization, the prosecuting attorney must include a statement listing the
defendant’s prior convictions on the complaint and information. MCL
257.625(14); MSA 9.2325(14) and MCL 257.904(8); MSA 9.2604(8).

If immobilization is mandatory for an offense, the court’'s order for
immobilization may not be suspended. MCL 257.904d(5); MSA 9.2604(4)(5).
Periods of immobilization must begin at the end of any term of imprisonment
imposed on the defendant for the violation that results in the immobilization.
MCL 257.904d(6); MSA 9.2604(4)(6).

In acasewhereimmobilization isordered, the defendant shall provide the court
with theidentification and registration plate numbers of the vehicleinvolved in
the violation. MCL 257.904d(3); MSA 9.2604(4)(3). The court must require
the defendant or a person who provides immobilization services to provide
proof of immobilization. MCL 257.904¢(8); MSA 9.2604(5)(8). The
sentencing abstract must indicate the vehicle identification and registration
plate numbers, as well as the length and starting date of immobilization. MCL
257.732(3)(h)—(i); MSA 9.2432(3)(h)—(i).
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3. Effect of an Order for Immobilization
The following restrictions apply during a period of immobilization:

« A defendant prohibited from operating a vehicle by immobilization
may not purchase, lease, or otherwise obtain another vehicle during
the immobilization period. MCL 257.904¢(3); MSA 9.2604(5)(3).

e The immobilized vehicle may be sold, but not to anyone who is
exempt from paying a use tax under MCL 205.93; MSA 7.555(3)(3).
MCL 257.904¢(2); MSA 9.2604(5)(2). Transfers exempt from use tax
under MCL 205.93(3); MSA 7.555(3)(3) occur when:

— The transferee or purchaser has one of the following
relationships to the transferor: spouse, mother, father, brother,
sister, child, stepparent, stepchild, stepbrother, stepsister,
grandparent, grandchild, legal ward, or a legally appointed
guardian with a certified letter of guardianship.

— Thetransfer is a gift to a beneficiary in the administration of
an estate.

— The vehicle has once been subjected to Michigan sales or use
tax and is transferred in connection with the organization,
reorganization, dissolution, or partial liquidation of an
incorporated or unincorporated business and the beneficial
ownership is not changed.

— An insurance company licensed to conduct business in this
state acquires ownership of alate model distressed vehicle as
definedin MCL 257.12a; MSA 9.1812(1), through payment of
damagesin response to a claim or when the person who owned
the vehicle before the insurance company reacquires
ownership from the company as part of the settlement of a
clam.

If alaw enforcement officer stops avehicle that is being driven in violation of
an immobilization order, the vehicle will be impounded, following an
appropriate court order. MCL 257.904e(7); MSA 9.2604(5)(7).

Removing, tampering with, or bypassing an immobilization device (or
attempting to do so) is a misdemeanor. Misdemeanor sanctions are aso
imposed on persons who sell, acquire, or operate a vehicle in violation of an
order for immobilization. See Section 5.2 on immobilization violations.
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B. Forfeiture

Vehicle forfeiture may be imposed at the court’s discretion for various drunk
driving or DWLS offenses under 8625 and 8904 of the Vehicle Code. These
offenses arelisted in MCL 257.625n; MSA 9.2325(14), as follows:*

« OUIL/OUID/UBAC under 8625(1), occurring within seven years of
one prior conviction or within ten years of a second or subsequent
prior conviction.

« OWI under 8625(3), occurring within seven years of one prior
conviction or within ten years of a second or subsequent prior
conviction.

« OUIL/OUID/UBAC/OWI causing death or serious impairment of a
body function under 8625(4)—(5).

«  Child endangerment under 8625(7).

« DWLS causing death or serious impairment of a body function under
8904(4)—5).

The vehicleforfeiture provisionsin MCL 257.625n; MSA 9.2325(14) apply to
vehicles that are: 1) owned by the defendant in whole or in part; or, 2) leased
by the defendant. If a vehicle subject to forfeiture is leased by the defendant,
the court will order the vehicle returned to the lessor. MCL 257.625n(1)(b);
MSA 9.2325(14)(1)(b).

V ehiclesmay be seized by court order issued upon a showing of probable cause
that the vehicleis subject to forfeiture. However, any forfeiture is subject to the
interest of the holder of a security interest who did not have prior knowledge
of or consent to the violation. MCL 257.625n(2)—3); MSA 9.2325(14)(2)—(3).

1. Commencement of Forfeiture Proceedings

If the prosecutor seeks forfeiture, the complaint and information filed in
connection with the criminal offense must also include a statement listing the
defendant’s prior convictions. MCL 257.625(14); MSA 9.2325(14). Vehicle
Code 8625n allows the prosecutor to commence vehicle forfeiture proceedings
either before or after the disposition of the underlying criminal charges.*

If the vehicle is seized before disposition of the criminal proceedings, the
defendant may move to require the seizing agency to file a lien against the
vehicle and to return the vehicle to its owner or |essee pending the outcome of
the case. The court must hear the defendant’ s motion within seven days after it
isfiled. The court may order the return of the vehicle to the owner or lessee if
the defendant establishes that:

« The defendant holds the legal title to the vehicle or has a leasehold
interest in it; and,
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« Itisnecessary for the defendant or amember of defendant’ s family to
use the vehicle pending the outcome of the forfeiture action.

If the court orders the vehicle returned to the owner or lesseg, it shall order the
defendant to post bond in an amount equal to theretail value of the vehicle, and
shall also order the seizing agency to file a lien against the vehicle. MCL
257.625n(5); MSA 9.2325(14)(5).

The prosecutor commences forfeiture proceedings after the defendant’s
conviction of one of the violations listed in Vehicle Code 8625n by filing a
petition within 14 days after the conviction. In this case, the prosecutor must
give notice that the vehicle may be forfeited by first classmail or other process
to the defendant, the defendant’s attorney, all owners of the vehicle, and all
persons holding a security interest in the vehicle. MCL 257.625n(4); MSA
9.2325(14)(4).

Note: The failure of the court or prosecutor to comply with any time limit
specified in 8625n does not preclude the court from ordering forfeiture of a
vehicle, unless the court finds that the owner or claimant suffered
substantial prejudice as a result of that failure. MCL 257.625n(11); MSA
9.2325(14)(11).

2. Forfeiture Hearing

Within 14 days after the prosecutor gives notice that avehicle may beforfeited,
the defendant, an owner, a lessee, or a holder of a security interest may file a
clam of interest in the vehicle with the court. Within 21 days after the
expiration of the period for filing claims, but before or at sentencing, the court
shall hold a hearing to determine:

« Thelegitimacy of any claim.
« Theextent of any co-owner’s equity interest.

« Theliability of the defendant to any co-lessee. The court may order the
defendant to pay aco-lessee any liability as determined at the hearing.
The court’s order may be enforced in the same way as a civil
judgment. MCL 257.625n(8); MSA 9.2325(14)(8).

« Whether to order the vehicle forfeited or returned to the lessor. The
return of a vehicle to the lessor under this section does not affect or
impair the lessor’s rights or the defendant’s obligations under the
lease. MCL 257.625n(9); MSA 9.2325(14)(9).

In considering whether to order forfeiture, the court shall review the
defendant’s driving record to determine whether the defendant has multiple
convictions under 8625 of the Vehicle Code or a substantially corresponding
local ordinance, and/or multiple suspensions, restrictions, or denials under
8904 of the Vehicle Code. Multiple sanctions under these provisions shall
weigh heavily in favor of forfeiture. MCL 257.625n(6); MSA 9.2325(14)(6).
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3. Disposition of Proceeds of Sale of Forfeited Vehicle

If avehicleisforfeited under 8625n, subsection (7) of the statute requires the
unit of government that seized the vehicleto sell it and dispose of the proceeds
in the following order of priority:

« Pay any outstanding security interest of a secured party who did not
have prior knowledge of or consent to the violation.

« Pay the equity interest of a co-owner who did not have prior
knowledge of or consent to the violation.

o Satisfy any order of restitution entered in the prosecution for the
violation.

« Pay the claim of each person who shows that he or she is a victim of
the violation to the extent that the claim is not covered by an order of
restitution.

« Pay any outstanding lien against the property that has been imposed
by a governmental unit.

« Pay the proper expenses of the proceedings for forfeiture and sale,
including but not limited to, expenses incurred during the seizure
process and expenses for maintaining custody of the property,
advertising, and court costs.

The balance remaining after payment of the foregoing items shall be
distributed by the court to the unit or units of government substantially
involved in effecting the forfeiture. MCL 257.625n(7)(g); MSA
9.2325(14)(7)(9).

Note: Transfers of a vehicle to avoid forfeiture are a misdemeanor. See
Section 5.3.

C. Registration Denial

Effective June 1, 2000, the Secretary of State shall refuse issuance of a
certificate of title, aregistration, or atransfer of registration for avehicleif the
driver's license of the vehicle’'s owner, co-owner, lessee or co-lessee is
suspended, revoked, or denied for one of the following offenses:

« A third or subsequent violation of Vehicle Code 8625 or 8625m or a
local ordinance substantially corresponding to these sections.

« A fourth or subseguent suspension or revocation of adriver’s license
under Vehicle Code §904.

MCL 257.219(1)(d), (2)(d); MSA 9.1919(1)(d), (2)(d).
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Abstract of Conviction Requirements

General Requirements for Forwarding Abstracts to the Secretary of
State

MCL 257.732(1); MSA 9.2432(1) requires court clerks and municipal judges
to keep afull record of every case in which a person is charged with or cited
for a violation of the Vehicle Code or a substantially corresponding local
ordinance. Abstracts of the court records must be prepared and forwarded to the
Secretary of State for cases specified in the statute.

MCL 257.732(2); MSA 9.2432(2) further requires a city or village to send a
report to the Secretary of State if a department, bureau, or person within it is
authorized to accept a payment of money as a settlement for a violation of a
local ordinance substantially corresponding to aVehicle Code provision.

Every person required to forward abstracts to the Secretary of State must
certify for the period from January 1 through June 30 and for the period July 1
through December 31 that all abstracts required to be forwarded during the
period have been forwarded. The certification must be made on a form
provided by the Secretary of State and filed not |ater than 28 days after the end
of the period covered by the certification. Failure to comply with this
certification requirement is grounds for remova from office. MCL
257.732(12)—(13); MSA 9.2432(12)—(13).

Abstracts sent to the Secretary of State are open for public inspection and are
entered upon a person’s master driving record. MCL 257.732(14); MSA
9.2432(14). Courts are prohibited from ordering expunction of any violation
reportable to the Secretary of State. MCL 257.732(20); MSA 9.2432(20).

Form of Abstract

Forms for abstracts are furnished by the Secretary of State. MCL
257.732(3)(a)—(i); MSA 9.2432(3)(a)—(i) requires that the abstract be certified
as correct by the signature, stamp, or facsimile signature of the person required
to prepare the abstract, and that it include all of the following:

“(a) The name, address, and date of birth of the person charged or cited.
“(b) The number of the person’s operator’s or chauffeur’slicense, if any.
“(c) The date and nature of the violation.

“(d) Thetype of vehicledriven at the time of the violation and, if the vehicle
is a commercial motor vehicle, that vehicle's group designation and

indorsement classification.

“(e) The date of the conviction, finding, forfeiture, judgment, or civil
infraction determination.
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“(f) Whether bail was forfeited.

“(g) Any license restriction, suspension, or denial ordered by the court as
provided by law.

“(h) The vehicle identification number and registration plate number of all
vehiclesthat are ordered immobilized or forfeited.

“(i) Other information considered necessary to the secretary of state.”

C. Time for Sending Abstracts — Offenses Included in Abstract

Requirements

The time requirements for sending the abstract vary according to the type of
offense involved.

1. Drunk Driving Violations Where the Charge Is Dismissed or the
Defendant Acquitted

MCL 257.732(1)(b); MSA 9.2432(1)(b) provides that an abstract must be
immediately prepared and forwarded to the Secretary of State for each case
charging alisted drunk driving violation in which the charge is dismissed or the
defendant acquitted. The violations to which this requirement applies are as
follows:

. OUIL/OUID/UBAC under §625(1).

. OWI under 8625(3).

« OUIL/OUID/UBAC/OWI causing death or serious impairment of a
body function under 8625(4)—(5).

« Zerotolerance violations under 8625(6).
+ Child endangerment under 8625(7).

e Operating a commercia vehicle with an unlawful bodily acohol
content under 8625m.

« Loca ordinance violations substantially corresponding to 8625(1),
(3), or (6), or 8625m.

2. Other Vehicle Code Violations

In other cases where there has been a charge of or citation for violating or
attempting to violate the Vehicle Code or a substantialy corresponding local
ordinance, an abstract must be prepared and forwarded to the Secretary of State
within 14 days after:*

« A conviction,

« A forfeiture of bail;

« Anentry of acivil infraction determination; or,
« Anentry of adefault judgment.
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MCL 257.732(1)(a); MSA 9.2432(1)(a). Exceptions to this requirement are
listed in MCL 257.732(15); MSA 9.2432(15); abstracts need not be submitted
for the following convictions or civil infraction determinations:

Parking or standing violations.

Non-moving violations that are not the basis for alicense suspension,
revocation, or denial. The Secretary of State must inform the court of
the offenses in this category. MCL 257.732(17); MSA 9.2432(17).

Violations under Chapter 1l of the Vehicle Code (regarding
administration, registration, certificate of title, and anti-theft) that are
not the basis for a license suspension, revocation, or denial. The
Secretary of State must inform the court of the offenses in this
category. MCL 257.732(17); MSA 9.2432(17).

Pedestrian, passenger, or bicycle violations, other than certain
violations under MCL 436.1703; MSA-- (minor purchasing,
consuming, or possessing alcohol), MCL 257.624a-.624b; MSA
9.2324(1)—«2) (open container and minor-in-possession), or
substantially corresponding local ordinances.

Safety belt violations under MCL 257.710e; MSA 9.410(5).

3. Penal Offenses Not Found in the Vehicle Code — Felonies in Which
a Motor Vehicle Was Used

Under MCL 257.732(4); MSA 9.2432(4), the court must also forward abstracts
to the Secretary of State upon a person’s conviction of the following penal
offenses not contained in the Vehicle Code:

Unlawful driving away a motor vehicle, MCL 750.413; MSA 28.645,
or an attempt to commit this offense.

Unlawful use of an automobile, without intent to steal, MCL 750.414;
MSA 28.646, or an attempt to commit this offense.

Failure to obey a police or conservation officer’s direction to stop,
MCL 750.479a; MSA 28.747(1), or an attempt to commit this offense.

Felonious driving, MCL 752.191; MSA 28.661, or an attempt to
commit this offense.

Negligent homicide with a motor vehicle, MCL 750.324; MSA
28.556, or an attempt to commit this offense.

Manslaughter with amotor vehicle, MCL 750.321; MSA 28.553, or an
attempt to commit this offense.

Murder with a motor vehicle, MCL 750.316; MSA 28.548 (first-
degree murder), and MCL 750.317; MSA 28.549 (second-degree
murder), or an attempt to commit this offense.

Minor purchasing or attempting to purchase, consuming or attempting
to consume, or possessing or attempting to possess alcoholic liquor,
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MCL 436.1703; MSA--, or a loca ordinance substantially
corresponding to this section.

« An attempt to violate, a conspiracy to violate, or a violation of a
controlled substance provision listed in MCL 333.7401-333.7461,
MSA  14.15(7401)-14.15(7461), MCL 333.17766a; MSA
14.15(17766a), or a loca ordinance prohibiting the same conduct,
unless the person convicted is sentenced to life imprisonment or a
minimum term of imprisonment exceeding one year.

Additionally, if the court determines as part of the sentence that a felony for
which a person was convicted was one in which a motor vehicle or a
commercial motor vehicle was used, MCL 257.732(8) and (11); MSA
9.2432(8) and (11), require the court to forward an abstract of the record of
conviction to the Secretary of State.

Note: The prosecutor must have met certain notice requirements before the
court is required to send an abstract of conviction in felony cases where a
motor vehicle or commercial motor vehicle was used. These are set forth in
MCL 257.732(6) and (10); MSA 9.2432(6) and (10). See Section 6.4(D) for
more information.

2.13 Failures to Appear in Court or to Comply with a Judgment
This section addresses the misdemeanor and licensing sanctions that apply
when a person fails to answer a citation or appear in court, or fails to comply
with a court order or judgment.

A. Misdemeanor Sanctions

MCL 257.321a(1); MSA 9.2021(1)(1) imposes misdemeanor sanctions of up
to 93 days imprisonment and/or a $100.00 fine for the following:

* See Section « Failureto answer acitation or anoticeto appear in court for aviolation
2.12(C) for alist reportable to the Secretary of State under MCL 257.732; MSA 9.2432
of violations - . . . . .
reportable under or alocal ordinance substantially corresponding to aviolation that is
§732. reportable under Vehicle Code §732.*

« Failure to comply with an order or judgment of the court, including,
but not limited to, paying all fines, costs, fees, and assessments.

B. License Suspension

In addition to misdemeanor sanctions, license suspension can result from a
person’s failure to answer a citation or notice to appear in court or failure to
comply with ajudgment asdescribed in MCL 257.321a(1); MSA 9.2021(1)(2).
Under MCL 257.321a(2)—(4); MSA 9.2021(1)(2)—(4), the court is required to
notify the person that license suspension may result from his or her inaction. If
the person does not appear or comply with the court’ sorder or judgment within
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a stated time after receiving notice from the court, the court must report this
failure to the Secretary of State. Upon receipt of the report from the court, the
Secretary of State is to immediately suspend the person’s license. The time
requirements contained in the court’s notices differ depending upon the
charges brought against the person.

1. Drunk Driving and Alcohol-Related Offenses

If aperson charged with certain drunk driving or alcohol-related offenses fails
to appear or comply with a judgment, the notice from the court must be sent
immediately by first-class mail to the person’slast known address. The notice
shall state that the person’ slicense will be suspended if he or shefailsto appear
within seven days of issuance of the notice, or failsto comply with the court’s
order or judgment within 14 days of issuance of the notice. If the person fails
to comply with this notice, the court must immediately notify the Secretary of
State, who will immediately suspend the person’ slicense and notify the person
by first-class mail sent to the person’s last known address. MCL 257.321a(3)-
(4); MSA 9.2021(1)(3)—(4). The offenses to which these seven and 14 day time
requirements apply are listed below.

MCL 257.321a(3); MSA 9.2021(1)(3) lists the following offenses:

« OUIL/OUID/UBAC under Vehicle Code 8625(1), or a loca
ordinance substantially corresponding to this section.

« Knowingly permitting aperson who isunder theinfluence of alcoholic
liquor and/or a controlled substance to drive, under Vehicle Code
8625(2), or a local ordinance substantially corresponding to this
section.

e OWI, under Vehicle Code 8625(3), or alocal ordinance substantially
corresponding to this section.

« OUIL/OUID/UBAC/OWI causing death or serious impairment of a
body function, under Vehicle Code §625(4)—5).

e Zero tolerance violations under Vehicle Code 8625(6), or a local
ordinance substantially corresponding to this section.

+ Child endangerment under Vehicle Code §625(7).
These offenses are listed in MCL 257.321a(4); MSA 9.2021(1)(4):
« Transporting or possessing acoholic liquor in open container, under

Vehicle Code §624a.

« Trangporting or possessing alcoholic liquor in a motor vehicle by a
person under 21 years old, unless required by the person’s
employment, under V ehicle Code 8624b.

e Purchase, consumption, or possession of alcoholic liquor by a person
under age 21, under MCL 436.1703; MSA --.
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2. Offenses Other than Drunk Driving or Alcohol-Related Offenses

In other cases of honcompliance with a judgment or failure to appear for a
violation reportable under Vehicle Code §732,* the notice from the court must
be mailed to the person’s last known address at |east 28 days after the person
failsto appear or comply with an order or judgment. The notice shall state that
the person’ s license will be suspended if he or she fails to appear or to comply
with the court’s order or judgment within 14 days of issuance of the notice. If
the person fails to comply with this notice, the court must notify the Secretary
of State within 14 days. The Secretary of State will then immediately suspend
the person’ s license and notify the person by regular mail sent to the person’s
last known address. MCL 257.321a(2); MSA 9.2021(1)(2).

3. Duration of Sanction

Suspensions imposed for offenses covered by MCL 257.321a(2); MSA
9.2021(1)(2) and MCL 257.321a(3); MSA 9.2021(1)(3) (concerning drunk
driving offenses under Vehicle Code §625) will remain in effect until both of
the following occur:

« Each court in which the person failed to answer acitation or notice to
appear or failed to pay afine or cost has notified the Secretary of State
that the person has answered the citation or notice or appear or paid
the fine or cost.

¢ Theperson has paid the court a$25.00 driver license clearance fee for
each failure to answer a citation or failure to pay afine or cost. The
court shall transfer 60% of these fees to the Secretary of State on a
monthly basis.

MCL 257.321a(5), (11); MSA 9.2021(1)(5), (11).
4. Use of FAC/FCJ Suspension for Enhancement Purposes

Although drivers with license suspensions imposed under Vehicle Code 8321a
are subject to mandatory additional suspensions under 8904(10)—(11) for
committing a moving violation during the FAC/FCJ suspension, a one-time
exemption from these additional sanctions applies. A moving violation during
afirst FAC/FCJ suspension will not be subjected to the mandatory additional
sanctionsin 8904(10)—(12); however, this exemption applies only once during
a person’s lifetime. If the person receives a second violation of an FAC/FCJ
suspension, both it and the first suspension violation will be considered for
purposes of enhancement. MCL 257.904(18); MSA 9.2604(18).
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